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STATE OF NEW YORK

1864
2015- 2016 Regul ar Sessi ons
I N SENATE
January 15, 2015

Introduced by Sen. MARCELLINO -- read tw ce and ordered printed, and
when printed to be commtted to the Cormmttee on Finance

AN ACT to anend the state finance law, in relation to arbitration
provisions in state contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 165 of the state finance | aw is anmended by adding a
new subdi vision 9 to read as foll ows:

9. ARBITRATION PROVISION. AA. FOR THE PURPOSES OF TH'S SUBDI VI SI ON
" ARBI TRATI ON PROVI SI ONS" SHALL MEAN ANY REQUI REMENT THAT AN EMPLOYEE OR
| NDEPENDENT CONTRACTOR PERFORM NG WORK UNDER SUCH VENDOR S CONTRACT OR
SUBCONTRACT TO SUBM T CLAI M5 ARI SI NG UNDER TI TLE VII OF THE CIVIL RI GHTS
ACT OF 1964 OR ARTICLE FI FTEEN OF THE EXECUTI VE LAW TO PRI VATE ARBI -
TRATI ON FOR RESOLUTION; THIS SHALL NOT | NCLUDE ARBITRATION THAT IS
MANDATED BY A COLLECTI VE BARGAI NI NG AGREEMENT BETWEEN SUCH VENDOR AND
EMPLOYEE AND/ OR | NDEPENDENT CONTRACTOR.

B. (1) WTH RESPECT TO CONTRACTS DESCRI BED | N SUBPARAGRAPHS (I11) AND
(1'11)y OF TH'S PARAGRAPH, AND | N ACCORDANCE W TH SUCH SUBPARAGRAPHS,
STATE AGENCI ES AS DEFINED IN TH S ARTI CLE SHALL NOT CONTRACT FOR THE
SUPPLY OF COWDDI TIES, SERVI CE OR CONSTRUCTI ON W TH ANY CONTRACTOR WHO
DOES NOT AGREE TO STIPULATE TO THE FOLLONNG |F THERE 1S ANOTHER
CONTRACTOR WHO WLL CONTRACT TO SUPPLY COMMODI TIES, SERVICES OR
CONSTRUCTI ON OF COVPARABLE QUALI TY AT A COWARABLE PRICE OR COST: THE
CONTRACTOR SHALL NOT PLACE ANY ARBI TRATI ON PROVI SI ON UPON THEI R EMPLOY-
EES THAT WORK ON SUCH CONTRACT.

(I'l) I'N THE CASE OF CONTRACTS LET BY A COWPETI TI VE PROCESS, WHENEVER
THE RESPONSI VE AND RESPONSI BLE OFFERER HAVI NG THE LOWEST PRI CE OR BEST
VALUE OFFER HAS NOT AGREED TO STI PULATE TO THE CONDI TI ONS SET FORTH IN
THI'S SUBDI VI SI ON AND ANOTHER RESPONSI VE AND RESPONSI BLE OFFERER WHO HAS
AGREED TO STI PULATE TO SUCH CONDI TI ONS HAS SUBM TTED AN OFFER W THI N
FIVE PERCENT OF THE LOWEST PRI CE OR BEST VALUE OFFER FOR A CONTRACT TO

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SUPPLY COWMODI Tl ES, SERVI CES OR CONSTRUCTI ON OF COVPARABLE QUALITY, THE
CONTRACTI NG ENTI TY SHALL REFER SUCH OFFERS TO THE COW SSI ONER OF GENER-
AL SERVICES, WHO MAY DETERM NE, | N ACCORDANCE W TH APPLI CABLE LAW AND
RULES, THAT IT IS I N THE BEST | NTEREST OF THE STATE THAT THE CONTRACT BE
AWARDED TO OTHER THAN THE LOWEST PRI CE OR BEST VALUE OFFER.

(I'11) I'N THE CASE OF CONTRACTS LET BY OTHER THAN A COWPETI Tl VE PROCESS
FOR GOODS OR SERVI CES | NVOLVI NG AN EXPENDI TURE OF AN AMOUNT GREATER THAN
THE DI SCRETI ONARY BUYI NG THRESHOLD AS SPECI FI ED | N SECTI ON ONE HUNDRED
SI XTY- THREE OF THI S ARTI CLE, OR FOR CONSTRUCTI ON | NVOLVI NG AN AMOUNT
GREATER THAN FI FTEEN THOUSAND DOLLARS, THE CONTRACTI NG ENTI TY SHALL NOT
AWARD TO A PROPCSED CONTRACTOR WHO HAS NOT AGREED TO STIPULATE TO THE
CONDI TIONS SET FORTH IN THI'S SUBDI VI SI ON UNLESS THE ENTI TY SEEKI NG TO
USE THE COWODI TIES, SERVICES OR CONSTRUCTI ON DETERM NES THAT THE
COWDDI TIES, SERVICES OR CONSTRUCTI ON ARE NECESSARY FOR THE ENTITY TO
PERFORM | TS FUNCTI ONS AND THERE |I'S NO OTHER RESPONSI BLE CONTRACTOR WHO
W LL SUPPLY COMMODI TI ES, SERVI CES OR CONSTRUCTI ON OF COVMPARABLE QUALI TY
AT A COVPARABLE PRI CE. SUCH DETERM NATI ONS SHALL BE MADE | N WRI TI NG AND
SHALL BE PUBLI C DOCUMENTS.

C. UPON RECEI VI NG | NFORVATI ON THAT A CONTRACTOR WHO HAS MADE THE STI P-
ULATION REQU RED BY THIS SUBDIVISION IS IN VIOLATI ON THEREOF, THE
CONTRACTI NG ENTI TY SHALL REVI EW SUCH | NFORVMATI ON AND OFFER THE CONTRAC-
TOR AN OPPORTUNITY TO RESPOND. | F THE CONTRACTI NG ENTI TY FI NDS THAT A
VI OLATI ON HAS OCCURRED, | T SHALL TAKE SUCH ACTI ON AS MAY BE APPROPRI ATE
AND PROVIDED FOR BY LAW RULE OR CONTRACT, | NCLUDI NG BUT NOT LI M TED
TO, | MPOSI NG SANCTIONS, SEEKING COWPLI ANCE, RECOVERI NG DAMAGES OR
DECLARI NG THE CONTRACTOR | N DEFAULT.

D. AS USED IN THI S SUBDI VI SI ON, THE TERM " CONTRACT" SHALL NOT | NCLUDE
CONTRACTS WTH GOVERNVENTAL AND NON PROFIT ORGAN ZATI ONS, CONTRACTS
AWARDED PURSUANT TO EMERGENCY PROCUREMENT PROCEDURES OR CONTRACTS,
RESCLUTI ONS, | NDENTURES, DECLARATIONS OF TRUST OR OTHER | NSTRUMENTS
AUTHORI ZI NG OR RELATI NG TO THE AUTHORI ZATI ON, | SSUANCE, AWARD, SALE OR
PURCHASE OF BONDS, CERTI FI CATES OF | NDEBTEDNESS, NOTES OR OTHER FI SCAL
OBLI GATIONS, PROVIDED THAT THE PCLICIES OF THI'S SUBDI VI SI ON SHALL BE
CONS| DERED WHEN SELECTI NG A CONTRACTOR TO PROVIDE FINANCIAL OR LEGAL
ADVI CE, AND WHEN SELECTI NG MANAG NG UNDERWRI TERS | N CONNECTI ON W TH SUCH
ACTI VI TI ES.

S 2. This act shall take effect i mediately and shall apply to all
contracts signed and executed on or after such effective date.



