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STATE OF NEW YORK

1461
2015- 2016 Regul ar Sessi ons
I N SENATE
January 12, 2015

Introduced by Sen. KENNEDY -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law, in relation to the crinme of donestic
abuse; and to amend the crimnal procedure law, in relation to a judi-
cial diversion programfor donestic abuse defendants

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal lawis anended by adding three new sections
120.80, 120.83 and 120.85 to read as foll ows:

S 120. 80 DOVESTI C ABUSE I N THE THI RD DEGREE.

A PERSON IS QU LTY OF DOVESTI C ABUSE | N THE THI RD DEGREE WHEN, W TH
| NTENT TO HARASS, ANNOY, OR ALARMH S OR HER SPOUSE, FORMER SPOUSE,
FELLON PARENT OF A CH LD IN COWON, OR DOVESTI C PARTNER, HE OR SHE
STRI KES, SHOVES, KICKS, OR OTHERW SE SUBJECTS SUCH PERSON TO PHYSI CAL
CONTACT OR ATTEMPTS OR THREATENS TO DO THE SAME.

FOR PURPOCSES OF THI'S SECTION, "SPOUSE' SHALL MEAN PERSONS LEGALLY
MARRI ED TO ONE ANOTHER, "FORMER SPOUSE" SHALL MEAN PERSONS FORMERLY
MARRIED TO ONE ANOTHER REGARDLESS OF WHETHER THEY STILL RESIDE I N THE
SAME HOUSEHOLD, "FELLOW PARENT OF A CHI LD I N COWON' SHALL MEAN PERSONS
VWHO HAVE A CHI LD I N COVWON REGARDLESS OF WHETHER SUCH PERSONS HAVE BEEN
MARRI ED OR HAVE LIVED TOGETHER, AND "DOVESTIC PARTNER' SHALL MEAN
PERSONS VWHO ARE LIVING OR HAVE LI VED TOGETHER FOR AN EXTENDED DURATI ON
I N AN | NTI MATE RELATI ONSH P MARKED BY SEXUAL, PHYSICAL, OR FI NANC AL
| NTERDEPENDENCE.

DOVESTI C ABUSE | N THE THI RD DEGREE IS A CLASS B M SDEMEANOR
S 120. 83 DOVESTI C ABUSE | N THE SECOND DEGREE.

A PERSON IS QU LTY OF DOVESTI C ABUSE | N THE SECOND DEGREE WHEN W TH
| NTENT TO HARASS, ANNOY, OR ALARMH S OR HER SPOUSE, FORMER SPOUSE,
FELLON PARENT OF A CHI LD IN COVWON, OR DOVESTI C PARTNER, AS DEFI NED I N
SECTI ON 120.80 OF THI S ARTI CLE, HE OR SHE CAUSES SUCH PERSON PHYSI CAL
I NJURY.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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DOVESTI C ABUSE | N THE SECOND DEGREE IS A CLASS A M SDEMEANOR.
S 120. 85 DOVESTI C ABUSE | N THE FI RST DEGREE.

A PERSON | S GUILTY OF DOVESTI C ABUSE | N THE FI RST DEGREE WHEN:

1. (A WTH INTENT TO CAUSE PHYSI CAL I NJURY TO H'S OR HER SPOUSE,
FORMER SPOUSE, FELLOW PARENT OF A CHI LD I N COVWON, OR DOVESTI C PARTNER,
AS DEFINED IN SECTION 120.80 OF TH S ARTICLE, HE OR SHE CAUSES SUCH
I NJURY TO SUCH PERSON OR TO A THI RD PERSON; OR

(B) HE OR SHE RECKLESSLY CAUSES PHYSI CAL | NJURY TO HHS OR HER SPOUSE,
FORMER SPOUSE, FELLOW PARENT OF A CHI LD I N COWON, OR DOVESTI C PARTNER,
AS DEFI NED I N SECTI ON 120.80 OF THI S ARTI CLE; OR

(O WTH CRIM NAL NEGLI GENCE, HE OR SHE CAUSES PHYSI CAL I NJURY TO H'S
OR HER SPOUSE, FORMER SPOUSE, FELLOW PARENT OF A CH LD IN COMON, OR
DOVESTI C PARTNER, AS DEFI NED I N SECTI ON 120.80 OF THI S ARTI CLE, BY MEANS
OF A DEADLY WEAPON OR A DANGEROUS | NSTRUMENT; OR

2. HE OR SHE COWM TS THE CRI ME OF DOVESTI C ABUSE | N THE SECOND DEGREE
AND HAS PREVI QUSLY BEEN CONVI CTED OF THE CRI ME OF DOVESTI C ABUSE | N ANY
DEGREE AS DEFINED IN TH S ARTI CLE W THI N THE PRECEDI NG FI VE YEARS.

DOVESTI C ABUSE | N THE FI RST DEGREE | S A CLASS E FELONY.

S 2. The crimnal procedure law is anended by adding a new article 217
to read as foll ows:

ARTI CLE 217
JUDI Cl AL DI VERSI ON PROGRAM FOR DOVESTI C ABUSE DEFENDANTS
SECTI ON 217. 00 DEFI NI TI ONS.
217.05 JUDI Cl AL DI VERSI ON PROGRAM COURT PROCEDURES.
S 217.00 DEFI NI TI ONS.

THE FOLLOW NG DEFI NI TI ONS ARE APPLI CABLE TO THI S ARTI CLE:

1. "ELI G BLE DEFENDANT" SHALL MEAN ANY PERSON WHO STANDS CHARGED W TH
DOVESTI C ABUSE AS DEFI NED | N SECTI ONS 120. 80, 120.83 AND 120.85 OF THE
PENAL LAW PROVI DED, HOWEVER, A DEFENDANT IS NOT AN "ELI G BLE DEFENDANT"
| F HE OR SHE:

(A) WTH N THE PRECEDI NG TEN YEARS, EXCLUDI NG ANY TIME DURI NG WH CH
THE OFFENDER WAS | NCARCERATED FOR ANY REASON BETWEEN THE TI ME OF COW S-
SION OF THE PREVI QUS OFFENSE AND THE TI ME OF COW SSI ON OF THE PRESENT
OFFENSE, HAS PREVI OUSLY BEEN CONVI CTED OF: (1) A VIOLENT FELONY OFFENSE
AS DEFINED |IN SECTION 70.02 OF THE PENAL LAWOR (I1) ANY OTHER OFFENSE
FOR WHHICH A MERIT TI ME ALLOMNCE | S NOT AVAI LABLE PURSUANT TO SUBPARA-
GRAPH (1) OF PARAGRAPH (D) OF SUBDI VI SI ON ONE OF SECTI ON El GHT HUNDRED
THREE OF THE CORRECTI ON LAW OR

(B) HAS PREVI QUSLY BEEN ADJUDI CATED A SECOND VI OLENT FELONY OFFENDER
PURSUANT TO SECTI ON 70. 04 OF THE PENAL LAW OR A PERSI STENT VI OLENT FELO
NY OFFENDER PURSUANT TO SECTI ON 70. 08 OF THE PENAL LAW

2. "DOVESTI C VI OLENCE PROGRAM' SHALL MEAN A PROGRAM WHI CH | S OPERATED
BY A PUBLI C OR NOT- FOR- PROFI T ORGANI ZATI ON FOR THE PURPCSE OF PROVI DI NG
DOVESTI C VI OLENCE PREVENTI ON WHOSE GOAL IS TO HELP ELI G BLE DEFENDANTS
END ABUSI VE BEHAVI OR.

S 217.05 JUDI Cl AL DI VERSI ON PROGRAM COURT PROCEDURES.

1. AT ANY TI ME AFTER THE ARRAI GNVENT OF AN ELIG BLE DEFENDANT, BUT
PRI OR TO THE ENTRY OF A PLEA OF GUILTY OR THE COMVENCEMENT OF TRI AL, THE
COURT MAY DETERM NE THAT AN ELI G BLE DEFENDANT SHOULD BE OFFERED JUDI -
Cl AL DI VERSI ON I N A DOVESTI C VI OLENCE PROGRAM AN ELI G BLE DEFENDANT MNAY
DECLI NE TO PARTI Cl PATE IN SUCH A PROGRAM AT ANY TIME. PRIOR TO THE
COURT'S |ISSU NG AN ORDER GRANTING JUDI CIAL DI VERSION, THE ELI G BLE
DEFENDANT SHALL BE REQUI RED TO ENTER A PLEA OF GUILTY TO THE CHARCGE OR
CHARGES; PROVI DED, HOWEVER, THAT NO GUILTY PLEA SHALL BE REQUI RED WHEN:

(A) THE PEOPLE AND THE COURT CONSENT TO THE ENTRY OF SUCH AN ORDER
W THOUT A PLEA OF GUILTY; OR
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(B) BASED ON A FI NDI NG OF EXCEPTI ONAL Cl RCUMSTANCES, THE COURT DETER-
M NES THAT A PLEA OF GUILTY SHALL NOT BE REQUI RED. FOR PURPCSES OF THI S
SUBDI VI SI ON, EXCEPTI ONAL Cl RCUMBTANCES EXI ST WHEN, REGARDLESS OF THE
ULTI MATE DI SPCSI TI ON OF THE CASE, THE ENTRY OF A PLEA OF GUILTY IS LI KE-
LY TO RESULT I N SEVERE COLLATERAL CONSEQUENCES.

2. THE ELId BLE DEFENDANT SHALL AGREE ON THE RECORD OR IN WRI TI NG TO
ABI DE BY THE RELEASE CONDI TI ONS SET BY THE COURT, WH CH, SHALL | NCLUDE:
PARTI Cl PATION | N A SPECI FI ED DOVESTI C VI OLENCE PROGRAM PERI ODI C COURT
APPEARANCES; AND A REQUI REMENT THAT THE DEFENDANT REFRAI N FROM ENGAGQ NG
I N CRI M NAL BEHAVI ORS.

3. UPON AN ELI G BLE DEFENDANT' S AGREEMENT TO ABI DE BY THE CONDI TI ONS
SET BY THE COURT, THE COURT SHALL | SSUE A SECURI NG ORDER PROVIDI NG FOR
BAI L OR RELEASE ON THE DEFENDANT'S OAN RECOGNI ZANCE AND CONDI TI ONI NG ANY
RELEASE UPON THE AGREED UPON CONDI TI ONS. THE DOVESTI C VI OLENCE PROGRAM
SHALL BEGA N AS SPECI FI ED BY THE COURT AND AS SOON AS PRACTI CABLE AFTER
THE DEFENDANT'S RELEASE. IN THE EVENT THAT A DOMESTI C VI OLENCE PROGRAM
IS NOT | MVEDI ATELY AVAI LABLE OR BECOVES UNAVAI LABLE DURI NG THE COURSE OF
THE DEFENDANT' S PARTI CI PATION IN THE JUDI Cl AL DI VERSI ON PROGRAM THE
COURT MAY RELEASE THE DEFENDANT PURSUANT TO THE SECURI NG ORDER.

4. DURING THE PERI OD OF A DEFENDANT' S PARTI Cl PATION I N THE JUDI Cl AL
DI VERSI ON PROGRAM THE COURT SHALL RETAI N JURI SDI CTI ON OF THE DEFENDANT.
THE COURT MAY REQUI RE THE DEFENDANT TO APPEAR IN COURT AT ANY TIME TO
ENABLE THE COURT TO MONI TOR THE DEFENDANT' S PROGRESS | N THE PROGRAM THE
COURT SHALL PROVI DE NOTI CE, REASONABLE UNDER THE Cl RCUMSTANCES, TO THE
PEOPLE, THE DOVESTI C VI OLENCE PROGRAM PROVI DER, THE DEFENDANT AND THE
DEFENDANT' S COUNSEL WHENEVER | T ORDERS OR OTHERW SE REQUI RES THE APPEAR-
ANCE OF THE DEFENDANT |IN COURT. FAILURE TO APPEAR AS REQUI RED W THOUT
REASONABLE CAUSE THEREFOR SHALL CONSTI TUTE A VI OLATI ON OF THE CONDI Tl ONS
OF THE COURT'S AGREEMENT W TH THE DEFENDANT.

5. UPON THE COURT' S DETERM NATI ON THAT THE DEFENDANT HAS SUCCESSFULLY
COVWPLETED THE DOVESTI C VI OLENCE PROGRAM AND HAS OTHERW SE SATI SFI ED THE
CONDI TI ONS REQUI RED FOR SUCCESSFUL COWVPLETI ON OF THE JUDI Cl AL DI VERSI ON
PROGRAM THE COURT SHALL COVPLY W TH THE TERMS AND CONDI TIONS | T SET FOR
FI NAL DI SPOSI TI ON WHEN | T ACCEPTED THE DEFENDANT' S AGREEMENT TO PARTI C-
| PATE I N THE JUDI Cl AL DI VERSI ON PROGRAM SUCH DI SPCSI TI ON  MAY | NCLUDE,
BUT IS NOT LIMTED TG

(A) REQUI RING THE DEFENDANT TO UNDERGO A PERI OD OF | NTERI M PROBATI ON
SUPERVI SI ON AND, UPON THE DEFENDANT'S SUCCESSFUL COWLETION OF THE
| NTERI M PROBATI ON SUPERVI SI ON TERM NOTW THSTANDI NG THE PROVI SI ON OF ANY
OTHER LAW PERM TTI NG THE DEFENDANT TO W THDRAW HI S OR HER GUI LTY PLEA
AND DI SM SSI NG THE | NDI CTMENT; OR

(B) REQUI RI NG THE DEFENDANT TO UNDERGO A PERI 0D OF | NTERIM PROBATI ON
SUPERVI SION  AND, UPON SUCCESSFUL COWPLETI ON OF THE | NTERI M PROBATI ON
SUPERVI SI ON TERM  NOTW THSTANDI NG THE PROVISION OF ANY OTHER LAW
PERM TTING THE DEFENDANT TO W THDRAWH S OR HER GUI LTY PLEA, ENTER A
GUILTY PLEA TO A M SDEMEANOR OFFENSE AND SENTENCI NG THE DEFENDANT AS
PROM SED I N THE PLEA AGREEMENT, WH CH MAY | NCLUDE A PERI OD OF PROBATI ON
SUPERVI SI ON PURSUANT TO SECTI ON 65. 00 OF THE PENAL LAW OR

(C) ALLOWN NG THE DEFENDANT TO WTHDRAWH S OR HER GULTY PLEA AND
DI SM SSI NG THE | NDI CTMENT.

S 3. This act shall take effect on the ninetieth day after it shall
have becone a | aw



