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STATE OF NEW YORK

1424- - A

2015- 2016 Regul ar Sessi ons
I N SENATE
January 12, 2015

Introduced by Sen. RIVERA -- read twi ce and ordered printed, and when
printed to be conmtted to the Committee on Health -- commttee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to anend the public health law, in relation to the provision of
i nformed consent, by patients or their representatives, to nedical and
surgical procedures; and to repeal <certain provisions of such |aw
relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The public health law is amended by adding a new article 17
to read as foll ows:
ARTI CLE 17
| NFORMED CONSENT
SECTI ON 1700. DEFI NI TI ONS.
1701. NOTICE OF RIGHT TO | NFORMED CONSENT.
1702. DUTY TO OBTAI N | NFORVED CONSENT.
1703. PROCEDURES AND SURGERY REQUI RI NG | NFORMED CONSENT.
1704. SURGERY; | NFORMED CONSENT NOT REQUI RED.
1705. CAPACI TY TO PROVI DE | NFORMED CONSENT.
1706. SCOPE OF | NFORVED CONSENT.
1707. PATI ENT | NVOLVEMENT | N THEI R CARE.

S 1700. DEFINITIONS. AS USED IN TH S ARTI CLE:

1. "EMERGENCY" MEANS A Cl RCUMBTANCE IN WHICH A PATIENT'S CONDITION IS
SUCH THAT A FAI LURE TO PROVI DE HOSPI TALI ZATI ON, MEDI CAL TREATMENT AND/ OR
SURGERY TO A PATI ENT WOULD RESULT I N UNDUE SUFFERI NG DEATH OR SUBSTAN-
TI AL | MPAI RVENT OF PHYSI CAL OR MENTAL FUNCTI ON.

2. "I NFORVED CONSENT" MEANS THE LEGALLY EFFECTI VE KNOW NG CONSENT OF A
PATI ENT OR H' S OR HER LEGALLY AUTHORI ZED REPRESENTATI VE, SO SI TUATED AS
TO BE ABLE TO EXERCI SE FREE POAER OF CHO CE W THOUT UNDUE | NDUCEMENT OR
ANY ELEMENT OF FORCE, FRAUD, DECEI T, DURESS OR OTHER FORM OF CONSTRAI NT

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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OR COERCION. W TH REGARD TO CONSENT TO A MEDI CAL PROCEDURE OR SURGERY,
THE ELEMENTS OF | NFORVATI ON NECESSARY FOR CONSENT | NCLUDE:

(A) A FAIR AND UNDERSTANDABLE EXPLANATI ON TO THE PATIENT OR H' S OR HER
LEGALLY AUTHORI ZED REPRESENTATI VE OF THE PROCEDURES TO BE FOLLOWED AND
THEI R PURPGSES, | NCLUDI NG | DENTI FI CATI ON OF ANY PROCEDURES VH CH ARE
EXPERI MENTAL,;

(B) A DESCRI PTI ON OF ANY ATTENDANT PAI N, DI SCOWVORT AND MATERI AL RI SKS
PCSSI BLE AND THOSE THAT ARE REASONABLY EXPECTED,

(© A DESCRI PTI ON OF ANY BENEFI TS REASONABLY TO BE EXPECTED;

(D) A DI SCLOSURE OF ANY APPROPRI ATE ALTERNATI VE PROCEDURES THAT MAY BE
ADVANTACGEQUS TO THE PATI ENT,;

(E) A DISCLOSURE OF THE RISKS, BENEFITS, PAIN AND DI SCOWVORT OF
ELECTI ON TO REFUSE ANY PROCEDURE;

(F) AN OFFER TO ANSWER ANY I NQUIRIES BY THE PATIENT OR H'S OR HER
LEGALLY AUTHORI ZED REPRESENTATI VE CONCERNI NG ANY AND ALL | NFORVATI ON
PROVI DED PURSUANT TO THI' S SUBDI VI SI ON;

(G A COWREHENSI VE | NQUI RY BY THE HEALTH CARE PROVI DER TO ENSURE THAT
THE PATIENT OR H' S OR HER LEGALLY AUTHORI ZED REPRESENTATI VE HAS SUFFI -
Cl ENT  UNDERSTANDI NG OF THE | NFORVATI ON PROVI DED PURSUANT TO THI' S SUBDI -
VI SI ON SO AS TO UNDERSTAND THE MEDI CAL PROCEDURES AND/ OR SURGERY THAT
THE PATI ENT W LL UNDERGO, AND

AN I NSTRUCTI ON THAT THE PATI ENT OR H' S OR HER LEGALLY AUTHORI ZED
REPRESENTATI VE IS FREE TO W THDRAW H S OR HER CONSENT AND DI SCONTI NUE A
VEDI CAL PROCEDURE OR SURGERY AT ANY TI ME.

3. "INVASI VE PROCEDURE" MEANS A MEDI CAL PROCEDURE | NVOLVI NG A SKI N
I NCI SI ON OR PUNCTURE, OR | NSERTI ON OF AN | NSTRUMENT OR FOREI GN MATERI AL
| NTO THE BQODY.

4. "MATERIAL RISK' MEANS A RISK THAT A HEALTH CARE PROVI DER KNOWG
WOULD BE REGARDED AS S| GNI FI CANT BY A REASONABLE PERSON | N THE PATI ENT' S
PCSI TI ON WHEN DECI DI NG TO ACCEPT OR REFUSE THE RECOMVENDED MEDI CAL
PROCEDURE OR SURCERY.

5. "SURGERY" MEANS A MEDI CAL PROCEDURE PERFORMED TO STRUCTURALLY ALTER
THE HUMAN BODY BY THE I NCI SI ON OR DESTRUCTI ON OF HUVAN Tl SSUE; OR FOR
DI AGNOSTI C OR THERAPEUTI C TREATMENT OF CONDI TI ONS OR DI SEASE PROCESSES
BY ANY | NSTRUVENTS CAUSI NG LOCALI ZED ALTERATI ON OR TRANSPOSI TI ON OF LI VE
HUVAN Tl SSUE.

6. "UNEXPECTED COVPLI CATI ON'* MEANS AN EMERGENCY I N WHI CH CARE | S | MVE-
DI ATELY NECESSARY AND PRESENTS AN | MM NENTLY LI FE THREATENI NG RI SK TO
THE PATI ENT OR TO PREVENT A SUBSTANTI AL | MPAI RVENT OF PHYSI CAL OR MENTAL
FUNCTI ON, VWH CH CARE EXCEEDS THAT WH CH WAS AGREED TO IN AN | NFORMED
CONSENT.

S 1701. NOTICE OF RIGHT TO I NFORMED CONSENT. EVERY HEALTH CARE PROVI D-
ER AND HEALTH CARE FACILITY WH CH PERFORMS MEDI CAL PROCEDURES OR
SURGERY, SHALL, AT THE SITE ON WH CH SUCH PROCEDURES OR SURGERY IS
PERFORMED, CONSPI CUOUSLY POST THE FOLLOW NG NOTI CE:

"EVERY PATI ENT HAS THE RI GHT TO BE | NFORMED OF ANY SURG CAL OR MEDI CAL
PROCEDURE TO BE PERFORVED UPON THEM AND SHALL HAVE THE RI GHT TO CONSENT
TO OR REFUSE SUCH PROCEDURE. TO ASSURE | NFORMED DECI SI ON MAKI NG AND
CONSENT, PATI ENTS OR THEI R LEGALLY AUTHORI ZED REPRESENTATI VES MUST HAVE
I NFORVATI ON ON  THE PATI ENT' S MEDI CAL STATUS, DI AGNOSI S AND PROGNCSI S.
I NFORMED CONSENT 1S REQUI RED TO BE DOCUMENTED PRI OR TO PROCEEDING WTH
ANY MEDI CAL OR SURA CAL PROCEDURE. "

S 1702. DUTY TO OBTAI N | NFORVED CONSENT. | T SHALL BE THE DUTY OF THE
HEALTH CARE PROVI DER WHO CRDERS OR PERFORMS ANY MEDI CAL PROCEDURE OR
SURGERY TO OBTAIN, INWITING THE | NFORVED CONSENT OF THE PATI ENT OR
H' S OR HER LEGALLY AUTHORI ZED REPRESENTATIVE. THE OBTAINING OF SUCH
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CONSENT SHALL I NCLUDE THE PROVI SI ON AND DI SCUSSI ON OF ALL | NFORNMATI ON
NECESSARY FOR SUCH CONSENT, AND THE DOCUMENTATION |IN THE PATIENT' S
MEDI CAL RECCORD THAT ALL REQU REMENTS FOR | NFORMVED CONSENT HAVE BEEN
COWPLIED W TH. NO MEDI CAL PROCEDURE OR SURGERY SHALL BE PERFORMED W TH-
OUT | NFORMED CONSENT, AND THE HEALTH CARE PROVIDER WHO ORDERED SUCH
PROCEDURE OR SURCGERY SHALL BE SOLELY RESPONSI BLE FOR ENSURI NG | NFORMED
CONSENT | S OBTAI NED.

S 1703. PROCEDURES AND SURGERY REQUI RI NG | NFORMED CONSENT. THE FOLLOW
I NG MEDI CAL PROCEDURES SHALL REQUI RE THE OBTAI NI NG OF | NFORVED CONSENT
PRI OR TO THE PERFORMANCE THEREOF:

1. ALL SURCERY, EXCEPT SI MPLE LACERATI ON REPAI RS AND DERMATOLOG CAL
PROCEDURES PERFORMED ON AN QUTPATI ENT BASI S;

2. EXPERI MENTAL PROCEDURES OR TREATMENTS;

3. ADM NI STRATI ON OF BLOCD OR BLOOD PRODUCTS;

4. ELECTROCONVULSI VE THERAPY;

5. ADM NI STRATI ON OF NEUROLEPTI C MEDI CATI ON FOR TREATMENT OF A MENTAL
| LLNESS OR A DEVELOPMENTAL DI SABI LI TY;

6. ANY MEDI CAL TREATMENT NECESSARY TO PRESERVE THE LI FE OR HEALTH OF A
PERSON COW TTED TO A FACI LI TY PURSUANT TO THE MENTAL HYGE ENE LAW

7. RADI ATI ON THERAPY;

8. I NVASI VE MEDI CAL | MAG NG

9. PROCEDURES | NVOLVI NG MODERATE TO DEEP SEDATI ON WHERE THERE IS A
RI SK OF THE LOSS OF PROTECTI VE REFLEXES;

10. |1 NVASI VE PROCEDURES;

11. C RCUMCI SI ON;  AND

12. STERI LI ZATI ON.

S 1704. SURGERY; | NFORMED CONSENT NOT REQUIRED. 1. IN THE EVENT THAT
AN  EMERGENCY MAKES | T |IMPOSSIBLE OR | MPRACTI CAL TO OBTAI N | NFORMED
CONSENT W THOUT JEOPARDI ZI NG THE LI FE OR HEALTH OF A PATI ENT, MEDI CAL
TREATMENT NMAY BE PROVI DED TO PRESERVE THE LI FE OR HEALTH OF SUCH PATI ENT
W THOUT | NFORVED CONSENT. | N EACH SUCH | NSTANCE, THE HEALTH CARE PROVI D-
ER PROVIDING SUCH TREATMENT SHALL DOCUMENT, | N THE PATI ENT' S MEDI CAL
RECORD, THE FACTS WH CH ESTABLI SH THAT SUCH SI TUATI ON WAS AN EMERGENCY.
SUCH TREATMENT NMAY CONTINUE UNTIL THE PATIENT OR H'S OR HER LEGALLY
AUTHORI ZED REPRESENTATIVE IS ABLE TO PROVIDE | NFORMED CONSENT. THE
PROVISIONS OF TH'S SUBDI VI SION SHALL NOT APPLY TO ANY PATI ENT VWHO HAS
PREVI QUSLY MADE KNOWN I N A DOCUMENT FILED WTH H'S OR HER HEALTH CARE
PROVI DER THAT HE OR SHE DCES NOT' W SH TO RECEI VE SUCH EMERGENCY TREAT-
MENT UNDER THE Cl RCUMSTANCES VWH CH EXI ST.

2. IN THE EVENT A MEDI CAL COWPLI CATION ARISES IN THE COURSE OF A
MEDI CAL PROCEDURE OR SURCGERY, A HEALTH CARE PROVI DER MAY PROVI DE SUCH
TREATMENT AS 1S NECESSARY TO PRESERVE THE PATIENT'S LIFE W THOUT
| NFORMVED CONSENT.

3. THE PROVISIONS OF TH' S ARTICLE SHALL NOT APPLY TO ANY MEDI CAL
PROCEDURE OR SURCGERY ORDERED BY A COURT OF COWPETENT JURISDICTION. A
COPY OF SUCH COURT ORDER SHALL BE | NCLUDED | N THE PATI ENT' S MEDI CAL
RECCRD.

S 1705. CAPACI TY TO PROVI DE | NFORMED CONSENT. ABSENT A COURT FI NDI NG
OR LEGAL DOCUMENTATI ON PROVI DI NG TO THE CONTRARY, EVERY PERSON WHO | S
El GHTEEN YEARS OF AGE OR CLDER SHALL BE DEEMED TO BE COWETENT TO
PROVI DE | NFORVED CONSENT. ABSENT THE DESI GNATI ON OF A LEGALLY AUTHORI ZED
REPRESENTATI VE, ONLY SUCH PERSON NMAY GRANT | NFORMED CONSENT. EXCEPT AS
OTHERW SE PROVI DED | N STATUTORY OR CASE LAW UNEMANCI PATED PERSONS UNDER
THE AGE OF EI GHTEEN YEARS SHALL NOT BE AUTHORIZED TO GRANT | NFORMVED
CONSENT, AND SUCH CONSENT MAY ONLY BE PROVI DED BY THE M NOR S PARENT OR
LEGAL GUARDI AN.
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S 1706. SCOPE OF | NFORVED CONSENT. 1. THE FOLLOW NG SHALL BE ADDRESSED
PRI OR TO THE PROVI SI ON OF | NFORMED CONSENT TO A MEDI CAL  PROCEDURE OR
SURGERY:

(A) A DESCRIPTION OF THE PROPOSED MEDI CAL PROCEDURE OR SURGERY,
| NCLUDI NG ANY ANESTHESI A PROPOSED TO BE ADM NI STERED,;

(B) THE | NDI CATI ONS FOR THE PROPCSED MEDI CAL PROCEDURE OR SURGERY;

(C) MATERI AL RI SKS AND BENEFITS TO THE PATIENT FROM THE PROPOSED
PROCEDURE OR SURGERY;

(D) TREATMENT ALTERNATI VES, AND THE RI SKS AND BENEFI TS THEREOF;

(E) CONSEQUENCES FOR DECLI NI NG THE PROPOSED OR ALTERNATI VE TREATMENTS;

(F) DESIGNATE THE HEALTH CARE PROVI DERS WHO W LL BE ENGAGED I N THE
PROVI SI ON OF THE MEDI CAL PROCEDURE OR SURCGERY TO THE PATIENT, AND THE
QUALI FI CATI ONS OF SUCH HEALTH CARE PROVI DERS; AND

(G AN AMPLE OPPORTUNI TY FOR THE PATIENT OR H'S OR HER LEGALLY AUTHOR-
| ZED REPRESENTATI VE TO ASK QUESTI ONS AND HAVE SUCH QUESTI ONS CLEARLY AND
FULLY ANSWERED RELATI NG TO THE PROPOSED TREATMENT OF THE PATI ENT.

2. EACH | NFORMED CONSENT SHALL BE CONFI NED TO THOSE MEDI CAL PROCEDURES
AND SURGERIES THAT WERE DI SCUSSED BY THE HEALTH CARE PROVI DER AND THE
PATI ENT OR H'S OR HER LEGALLY AUTHORI ZED REPRESENTATI VE. EVERY | NFORMED
CONSENT SHALL STATE THE SUBJECTS DI SCUSSED AND THE PROCEDURES AND
SURGERI ES THAT WERE AGREED TO. AN | NFORMED CONSENT MAY BE RESCI NDED AT
ANY TIME PRI OR TO THE PERFORMANCE OF THE MEDI CAL PROCEDURE OR SURGERY.

3. EVERY EXECUTED | NFORMED CONSENT SHALL BE | NCLUDED I N THE MEDI CAL
RECORD OF THE PATI ENT TO WHOM | T RELATES AND SHALL | NCLUDE:

(A) THE NAVME OF THE FACI LI TY AT WHI CH THE MEDI CAL PROCEDURE OR SURGERY
IS TO BE PERFORMED,

(B) THE DESIGNATION OF THE MEDI CAL PROCEDURE OR SURGERY TO BE
PERFORVED AND FOR WHI CH CONSENT |'S d VEN,

(© THE NAMES OF THE HEALTH CARE PROVI DERS PERFORM NG THE MEDI CAL
PROCEDURE OR SURGERY;

(D) A STATEMENT THAT THE PROVI SI ONS OF SUBDI VI SION ONE OF THI S SECTI ON
HAVE BEEN COWPLI ED W TH;

(E) THE SI GNATURE OF THE PATIENT OR H'S OR HER LEGALLY AUTHORI ZED
REPRESENTATI VE;

(F) THE DATE AND TI ME THE CONSENT WAS EXECUTED,

(G THE NAME OF THE HEALTH CARE PROVI DER WHO DI SCUSSED TREATMENT W TH
THE PATIENT OR H'S OR HER LEGALLY AUTHORI ZED REPRESENTATI VE;

(H THE SI GNATURE OF A PERSON WHO W TNESSED THE EXECUTION OF SUCH
CONSENT, AND THE DATE AND Tl ME THEREOF;

(1) THE NAVE OF THE PATI ENT; AND

(J) STATEMENTS OF WHETHER MEDI CAL STUDENTS W LL BE VI EW NG THE PROCE-
DURE OR SURGERY, WHETHER SUCH PROCEDURE OR SURGERY W LL BE RECORDED, AND
AS TO THE REMOVAL, TESTI NG AND DI SPCSI TI ON OF Tl SSUE.

S 1707. PATIENT I NVOLVEMENT IN THEI R CARE. EVERY PATIENT AND THEIR
LEGALLY AUTHORI ZED REPRESENTATI VE SHALL HAVE THE RI GHT TO BE | NFORMED OF
AND | NVOLVED | N THE DECI SI ON MAKI NG PROCESS RELATI NG TO SUCH PATI ENT' S
MEDI CAL CARE. TO THE EXTENT PRACTI CABLE, ALL | NFORVATI ON PROVI DED PURSU
ANT TO THI S SECTI ON SHALL BE PROVI DED | N CLEAR AND EASI LY UNDERSTANDABLE
TERVMS. VWHERE MEDI CALLY SI GNI FI CANT ALTERNATI VES FOR CARE AND TREATMENT
EXI ST, THE PATI ENT SHALL BE SO | NFORMED.

S 2. Subdivision 4 of section 2404 of the public health lawis
REPEALED.

S 3. Subdivision 3 of section 2404-a of +the public health law is
REPEALED.

S 4. Section 2442 of the public healt

S 5. Section 2499 of the public healt

s

| aw i s REPEALED.
| aw i s REPEALED.
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S 6. Subdivision 4 of section 2783 of the public health lawis
REPEALED,

S 7. Section 2805-d of the public health law is REPEALED.

S 8. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a Ilaw, provided, however,
that effective i mediately, the addition, anendnment and/or repeal of any
rule or regulation necessary for the inplenentation of this act on its
effective date are authorized and directed to be nade and conpleted on
or before such effective date.



