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STATE OF NEW YORK

9946
| N ASSEMBL Y
May 2, 2016

Introduced by M of A R CHARDSON -- read once and referred to the
Conmittee on Codes

AN ACT to anend the executive law, in relation to the processing of
evidence related to sexual offenses and the inclusion of such results
in the state DNA identification index

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 2 and 9 of section 995 of the executive |aw,
as added by chapter 737 of the laws of 1994, are anended to read as
fol | ows:

2. For purposes of forensic DNA analysis, the term"forensic DNA | abo-
ratory” shall nean any forensic |aboratory operated by the state or unit
of local government, that perforns forensic DNA testing on crine scenes,
FORENSI C TESTING ON EVIDENCE OF SEXUAL OFFENSES or naterials derived
fromthe human body for use as evidence in a crimnal proceeding or for
purposes of identification and the term"forensic DNA testing"” shal
nmean any test that enploys techniques to exanm ne deoxyribonucleic acid
(DNA) derived fromthe human body for the purpose of providing inform-
tion to resolve issues of identification. Regulation pursuant to this
article shall not include DNA testing on nmaterials derived fromthe
human body pursuant to title five of article five of the public health
| aw for the purpose of determ ning a person's genetic disease or nedica
condition and shall not include a |aboratory operated by the federa
gover nnent .

9. "DNA subconmttee" shall nmean the subconmittee on forensic DNA
| aboratories and forensic DNA AND SEXUAL OFFENSE FORENSI C EVI DENCE t est -
i ng established pursuant to subdivision thirteen of section nine hundred
ninety-five-b of this article.

S 2. Paragraph (b) of subdivision 2 of section 995-b of the executive
| aw, as added by chapter 737 of the |laws of 1994, is anended to read as
fol | ows:

(b) ensure that forensic anal yses, including forensic DNA testing AND
SEXUAL OFFENSE FORENSI C EVI DENCE TESTING are perforned in accordance
with the highest scientific standards practicabl e;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 3. Subdivisions 7, 11, 12 and 13 of section 995-b of the executive
| aw, as added by chapter 737 of the |laws of 1994 and paragraph (a) of
subdivision 13 as anmended by chapter 560 of the laws of 1999, are
amended to read as foll ows:

7. The conmm ssion and DNA subconmittee may establish, appoint, and set
terms of nenbers to as many advisory councils as it deens necessary to
provi de specialized expertise to the conmssion with respect to new
forensic technologies including DNA testing nethodol ogi es AND SEXUAL
OFFENSE FORENSI C EVI DENCE TESTI NG METHODOLOQ ES.

11. Upon the recommendati on of the DNA subconmittee established pursu-
ant to subdivision thirteen of this section, the conm ssion shall desig-
nate one or nore approved nethodol ogies for the performance of forensic
DNA testing AND SEXUAL ASSAULT FORENSI C EVI DENCE, and shall revi ew and
act upon applications by forensic DNA |aboratories for approval to
perform forensic DNA testing.

12. Promulgate standards for a determ nation of a nmatch between the
DNA records contained in the state DNA identification index and a DNA
record of a person OR SEXUAL OFFENSE FORENSI C EVI DENCE subnmitted for
conpari son therewth.

13. (a) The comm ssion shall establish a subcomrittee on forensic DNA
| aboratories and forensic DNA AND SEXUAL OFFENSE FORENSI C EVI DENCE t est -
ing. The chair of the subcommttee shall be appointed by the chair of
the comm ssion. The chair of the subconmttee shall appoint six other
menbers to the subconmittee, one of whom shall represent the discipline
of nolecular biology and be appointed upon the recommendati on of the
commi ssi oner of the department of health, one of whom shall represent
the discipline of population genetics and be appoi nted upon the recom
nmendati on of the commi ssioner of the department of health, one of whom
shall be representative of the discipline of |aboratory standards and
qual ity assurance regul ation and nonitoring and be appointed upon the
recommendation of the conmm ssioner of the department of health, one of
whom shal | be a forensic scientist and be appoi nted upon the recommenda-
tion of the comm ssioner of the departnment of health, one of whom shal
be representative of the discipline of population genetics and be
appoi nted upon the reconmendation of the comm ssioner of crimna
justice services and one of whom shall be representative of the disci-
pline of forensic science and be appointed upon the recomendation of
the comm ssioner of «crimnal justice services. Menbers of the DNA
subcomm ttee shall serve for three year terns and be subject to the
conditions of service specified in section nine hundred ninety-five-a of
this article.

(b) The DNA subconmttee shall assess and evaluate all DNA AND SEXUAL
OFFENSE FORENSI C EVI DENCE rmet hodol ogi es proposed to be used for forensic
anal ysis, and nake reports and recommendations to the conm ssion as it
deens necessary. The DNA subcomm ttee shall make bi ndi ng recommendati ons
for adoption by the comm ssion addressing mninmum scientific standards
to be utilized in conducting forensic DNA AND SEXUAL OFFENSE FORENSIC
EVI DENCE analysis including, but not Iimted to, exam nation of speci-
nmens, popul ati on studi es and net hods enpl oyed to determ ne probabilities
and interpret test results. The DNA subcomrittee nay require a denon-
stration by an independent |aboratory of any proposed forensic DNA OR
SEXUAL OFFENSE FORENSI C EVI DENCE t esting net hodol ogy proposed to be used
by a forensic |aboratory.

(c) The DNA subcommttee shall make binding recomendations for
adoption by the comm ssion with regard to an accreditation program for
| aboratories performng forensic DNA AND SEXUAL OFFENSE FORENSIC
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EVI DENCE testing in accordance with the provisions of the state adm ni s-

trative procedure act. Such recommendations shall include the adoption
and inplenentation of internal and external profici ency testing
progranms, including, if possible, a blind external proficiency testing

program for forensic |aboratories performng forensic DNA AND SEXUAL
OFFENSE FORENSIC EVIDENCE testing. The DNA subcomrittee shall also
provi de the commission with a |list of accepted proficiency testers.

(d) The DNA subcommittee shall be authorized to advise the conm ssion
on any other matters regarding the inplenentation of scientific controls
and quality assurance procedures for the perfornmance of forensic DNA AND
SEXUAL OFFENSE FORENSIC EVIDENCE testing, or on any other matters
referred to it by the comm ssion.

S 4. Section 995-d of the executive |aw, as added by chapter 737 of
the |l aws of 1994 and subdivision 2 as anended by chapter 560 of the |aws
of 1999, is anended to read as foll ows:

S 995-d. Confidentiality. 1. Al records, findings, reports, and
results of DNA AND SEXUAL OFFENSE FORENSI C EVI DENCE testing perforned on
any person shall be confidential and may not be disclosed or redisclosed
wi t hout the consent of the subject of such DNA OR SEXUAL OFFENSE FOREN-
SIC EVIDENCE testing. Such records, findings, reports and results shal
not be rel eased to i nsurance conpani es, enployers or potential enploy-
ers, health providers, enploynent screening or personnel conpanies,
agenci es, or services, private investigation services, and nmay not be
di scl osed in response to a subpoena or other conpul sory |egal process or
warrant, or upon request or order of any agency, authority, division,
of fice, corporation, partnership, or any other private or public entity
or person, except that nothing contained herein shall prohibit disclo-
sure in response to a subpoena issued on behalf of the subject of such
DNA OR SEXUAL OFFENSE FORENSI C EVI DENCE record or on behalf of a party
in a civil proceeding where the subject of such DNA OR SEXUAL OFFENSE
FORENSI C EVI DENCE record has put such record in issue.

2. Notwi thstanding the provisions of subdivision one of this section,
records, findings, reports, and results of DNA testing, other than a DNA
record maintained in the state DNA identification index, my be
disclosed in a crimnal proceeding to the court, the prosecution, and
the defense pursuant to a witten request on a form prescribed by the
comm ssioner of the division of crimnal justice services. Notwth-
standi ng the provisions of subdivision one of this section, a DNA OR
SEXUAL OFFENSE FORENSIC EVIDENCE record nmmintained in the state DNA
identification index may be di scl osed pursuant to section nine hundred
ninety-five-c of this article.

S 5. Section 995-e of the executive |law, as added by chapter 737 of
the laws of 1994, is anended to read as foll ows:

S 995-e. Applicability. This article shall not apply to a forensic DNA
| aboratory operated by any agency of the federal governnent, or to any
forensic DNA test OR SEXUAL OFFENSE FORENSI C EVI DENCE TEST perfornmed by
any such federal |aboratory.

S 6. Section 995-f of the executive |aw, as anended by chapter 560 of
the laws of 1999, is anended to read as foll ows:

S 995-f. Penalties. Any person who (a) intentionally discloses a DNA
record, [or] the results of a forensic DNA test or analysis, OR THE
RESULT OF A SEXUAL OFFENSE FORENSI C EVI DENCE TEST OF ANALYSIS, to an
i ndi vi dual or agency other than one authorized to have access to such
records pursuant to this article or (b) intentionally uses or receives
DNA records, [or] the results of a forensic DNA test or analysis, OR THE
RESULTS OF A SEXUAL OFFENSE FORENSI C EVIDENCE TEST OF ANALYSIS, for
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pur poses other than those authorized pursuant to this article or (c) any
person who knowi ngly tanpers or attenpts to tanper with any DNA sanpl e
[or], the collection container OR SEXUAL OFFENSE FORENSIC EVI DENCE
SAMPLE wi thout |awful authority shall be guilty of a class E felony.

S 7. Subdivisions 6 and 7 of section 995-c of the executive |aw, as
added by chapter 737 of the laws of 1994, are anended and a new subdi vi -
sion 10 is added to read as foll ows:

6. DNA AND SEXUAL OFFENSE FORENSI C EVI DENCE records contained in the
state DNA identification index shall be released only for the foll ow ng
pur poses:

(a) to a federal |aw enforcenent agency, or to a state or |local |aw
enforcenent agency or district attorney's office for |aw enforcenent
identification purposes upon subm ssion of a DNA record in connection
with the investigation of the commission of one or nore crines or to
assist in the recovery or identification of specified human renains,
including identification of m ssing persons, provided that there exists
bet ween the division and such agency a witten agreenment governing the
use and dissemnation of such DNA records in accordance with the
provi sions of this article;

(b) for crimnal defense purposes, to a defendant or his or her repre-
sentative, who shall also have access to sanples and anal yses perforned
in connection with the case in which such defendant is charged;

(c) after personally identifiable information has been renoved by the
division, to an entity authorized by the division for the purpose of
creating or nmaintaining a population statistics database or for iden-
tification research and protocol devel opment for forensic DNA analysis
or quality control purposes; AND

(D IN THE CASE OF A VICTIM OF A SEXUAL OFFENSE, SUCH VI CTI M SHALL
HAVE ACCESS TO | NFORMATI ON REGARDI NG

(1) WHETHER A SEXUAL OFFENSE FORENSI C EVI DENCE TEST |S PERFORMED BY
ANY FORENSI C DNA LABORATORY

(1'l) WHETHER THE RESULT OF A SEXUAL OFFENSE FORENSI C EVI DENCE TEST OF
ANALYSI S WAS ENTERED | NTO THE STATE DNA | DENTI FI CATI ON | NDEX; AND

(1'1'1) WHETHER THERE | S A MATCH BETWEEN THE RESULT OF A SEXUAL OFFENSE
EVI DENCE TEST OF ANALYSI S AND THE STATE DNA | DENTI FI CATI ON | NDEX.

7. Requests for DNA AND SEXUAL OFFENSE FORENSI C EVI DENCE records nust
be in witing, or in a formprescribed by the division authorized by the
requesting party, and, other than a request pursuant to paragraph (b) of
subdi vision six of this section, maintained on file at the state DNA
identification index in accordance with rules and regul ati ons promnul gat -
ed by the comm ssioner of the division of crimnal justice services.

10. (A) THE COW SSI ONER OF CRI M NAL JUSTI CE SERVI CES, | N CONSULTATI ON
WTH THE DNA SUBCOW TTEE AND THE COW SSI ON, | S HEREBY AUTHORI ZED TO
ESTABLI SH A PLAN FOR THE TIMELY TESTING OF SEXUAL OFFENSE FORENSIC
EVIDENCE AND THE |INCLUSION OF THE RESULTS OF SUCH TESTING I N THE DNA
| DENTI FI CATI ON | NDEX PURSUANT TO THE PROVI SIONS OF THI S ARTI CLE

(B) ANY FORENSI C EVI DENCE COLLECTED OR OBTAI NED | N CONNECTI ON W TH THE
| NVESTI GATI ON OF A CRI ME OR OFFENSE CONTAINED IN ARTICLE ONE HUNDRED
THIRTY OF THE PENAL LAW SHALL BE | NCLUDED I N THE STATE DNA | DENTI FI CA-
TI ON | NDEX PURSUANT TO THI S ARTICLE. THI S SUBDI VI SI ON DOES NOT REQUI RE A
FORENSI C DNA LABORATORY TO TEST ALL | TEMS OF FORENSI C EVI DENCE OBTAI NED
IN A SEXUAL OFFENSE FORENSI C EVI DENCE EXAM NATI ON OR A SEXUAL OFFENSE
I NVESTI GATI ON. FOR THE PURPOSE OF TI MELY PROCESSI NG OF SEXUAL OFFENSE
FORENSIC EVIDENCE, THI'S SUBDIVISION |INTENDS TO ENSURE THAT THE BEST
EVIDENCE | S SELECTED AND ANALYZED AS SOON AS PRACTI CABLE AMONG THE
REPRESENTATI VE SAMPLE OF FORENSI C EVI DENCE, BASED ON THE MEDI CAL EXAM
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| NATI ON OR THE SEXUAL OFFENSE | NVESTI GATI ON, THE COLLECTI ON AND PRESER-
VATION OF THAT EVIDENCE, AND THE TRANSFER OF THE EVI DENCE FROM THE
MEDI CAL FACI LI TY OR THE LAW ENFORCEMENT AGENCY TO THE FORENSI C DNA LABO
RATORY.

(© (I) NO LATER THAN TEN BUSINESS DAYS AFTER BEI NG BOOKED | NTO
EVI DENCE, A LAW ENFORCEMENT AGENCY THAT RECEI VES SEXUAL OFFENSE FORENSI C
EVI DENCE SHALL FORWARD SUCH EVIDENCE TO ANY FORENSIC DNA LABORATORY
VWH CH HAS BEEN AUTHORI ZED BY THE COWM SSI ON TO PERFORM SEXUAL OFFENSE
FORENSI C EVI DENCE TESTI NG AND ANALYSIS FOR I NCLUSION IN THE STATE DNA
| DENTI FI CATI ON | NDEX.

(1'l) SUCH LABORATORY SHALL PERFORM THE REQUI SI TE TESTI NG AND ANALYSI S
WTH N THREE MONTHS OF I TS RECEIPT OF THE SEXUAL OFFENSE FORENSIC
EVI DENCE | F SUFFI Cl ENT STAFFI NG AND RESOURCES ARE AVAI LABLE. AN ANALYSI S
SHALL | NCLUDE AN EXAM NATI ON OF DNA EVI DENCE, DEVELOPMENT OF A POTENTI AL
SUSPECT PROFILE, AND THE FORWARDI NG OF THE RESULTI NG DNA RECORD TO THE
STATE DNA | DENTI FI CATI ON | NDEX | N ACCORDANCE W TH THE REGULATI ONS OF THE
DI VISION OF CRIM NAL JUSTI CE SERVI CES.

(D) THE FAI LURE OF A LAW ENFORCEMENT AGENCY TO SUBM T SEXUAL OFFENSE
FORENSIC EVIDENCE W TH N THE PERI OD REQUI RED BY THI S SUBDI VI SI ON SHALL
NOT AFFECT THE AUTHORITY OF (1) THE AGENCY TO SUBM T THE EVIDENCE TO A
FORENSI C DNA LABORATORY FOR ANALYSIS OR (I1) OF A FORENSI C DNA LABORATO
RY TO ANALYZE THE EVI DENCE OR PROVI DE THE RESULTS OF THE ANALYSI S TO THE
APPROPRI ATE AGENCI ES AND THE STATE DNA | DENTI FI CATI ON | NDEX.

(E) A LAW ENFORCEMENT AGENCY | N POSSESSI ON OF SEXUAL OFFENSE FORENSI C
EVI DENCE THAT HAS NOT BEEN FORWARDED TO A FORENSI C DNA LABORATORY W THI N
THE TI ME FRAME REQUI RED BY THIS SUBDIVISION SHALL: (I) BY SEPTEMBER
FI RST OF EACH YEAR SUBM T TO THE DI VI SION OF CRI M NAL JUSTI CE SERVI CES A
LIST OF THE AGENCY'S ACTIVE CRIM NAL CASES FOR WHI CH SEXUAL OFFENSE
FORENSI C EVI DENCE HAS NOT YET BEEN FORWARDED TO A FORENSI C DNA LABORATO
RY; AND (Il) SUBMT TO THE DIVISION OF CRIM NAL JUSTICE SERVICES OR A
FORENSI C DNA LABORATORY, AS APPROPRI ATE AND SUBJECT TO THE AVAI LABI LI TY
OF STORACGE SPACE, ALL SEXUAL OFFENSE FORENSIC EVIDENCE PERTAINING TO
THOSE ACTIVE CRIM NAL CASES THAT HAS NOT YET BEEN SUBM TTED FOR LAB
ANALYSI S WTHI N TWD YEARS AFTER THE EFFECTI VE DATE OF THI' S SUBDI VI SI ON.

(F) NO LATER THAN ONE YEAR AFTER THE EFFECTI VE DATE OF THI'S SUBDI VI -
SION, THE DIVISION O CRIMNAL JUSTICE SERVI CES SHALL SUBM T TO THE
GOVERNOR AND THE APPROPRI ATE LEQ SLATIVE COW TTEES OF THE SENATE AND
THE ASSEMBLY A REQUEST FOR ANY NECESSARY FUNDI NG TO ACCOWPLI SH ANALYSES
OF SEXUAL OFFENSE FORENSI C EVI DENCE REQUI RED BY THI S SUBDI VI SI ON.

(G THE DIVISION OF CRIM NAL JUSTI CE SERVI CES MAY SOLICIT APPROPRI ATE
GRANTS AND FUNDING OPPORTUNITIES IN FURTHERANCE OF THE ACTIVITIES
REQUI RED BY THI S SUBDI VI SI ON FROM FOUNDATI ONS, OTHER GOVERNMENTAL  AGEN-
CIES AND | NDI VIDUALS, UNDER SUCH TERMS AND CONDI TI ONS AS THE DI VI SI ON
SHALL DEEM APPROPRI ATE.

S 8. This act shall take effect Septenber 1, 2017.



