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STATE OF NEW YORK

9644
I N ASSEMBLY
March 24, 2016

Introduced by M of A HUNTER -- read once and referred to the Commttee
on Labor

AN ACT to anend the labor law, in relation to certain affirmtive
def enses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (b) of subdivision 1 of section 195 of the | abor
| aw, as added by chapter 564 of the |aws of 2010, is anended to read as
fol | ows:

(b) The comm ssioner shall prepare tenplates that conply with the
requi renents of paragraph (a) of this subdivision. Each such tenplate
shall be dual-Ianguage, including English and one additional |anguage.
The conm ssioner shall determne, in his or her discretion, which
| anguages to provide in addition to English, based on the size of the
New York state popul ation that speaks each | anguage and any ot her factor
that the comm ssioner shall deemrelevant. Al such tenplates shall be
made available to enployers in such manner as determ ned by the comm s-
sioner. EMPLOYERS MAY RELY UPON THESE TEMPLATES AND SHALL NOT BE LI ABLE
FOR THEI R GOOD FAI TH RELI ANCE UPON THE TEMPLATES PROVI DED BY THE COW S-
S| ONER;

S 2. Section 196-d of the labor |aw, as added by chapter 1007 of the
| aws of 1968, is anended to read as foll ows:

S 196-d. Gratuities. No enployer or his agent or an officer or agent
of any corporation, or any other person shall demand or accept, directly
or indirectly, any part of the gratuities, received by an enpl oyee, or
retain any part of a gratuity or of any charge purported to be a gratui-
ty for an enployee. This provision shall not apply to the checking of
hats, coats or other apparel. Nothing in this subdivision shall be
construed as affecting the all owances fromthe m ni numwage for gratui-
ties in the anount determ ned in accordance with the provisions of arti-
cle nineteen of this chapter nor as affecting ANY AFFI RVATI VE DEFENSES
MADE AVAI LABLE UNDER THI S CHAPTER, OR ANY practices in connection wth
banquets and other special functions where a fixed percentage of the
patron's bill is added for gratuities which are distributed to enploy-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ees, nor to the sharing of tips by a waiter with a busboy or sinilar
enpl oyee.

S 3. Subdivision 1-a, the closing paragraph of subdivision 1-b and the
cl osing paragraph of subdivision 1-d of section 198 of the |abor |aw,
subdi vi sion 1-a as amended by chapter 362 of the | aws of 2015, the clos-
i ng paragraph of subdivision 1-b and the closing paragraph of subdivi-
sion 1-d as anended by chapter 537 of the |laws of 2014, are anended to
read as foll ows:

1-a. On behal f of any enployee paid |l ess than the wage to which he or
she is entitled under the provisions of this article, the conmm ssioner
may bring any |egal action necessary, including admnistrative action,
to collect such claimand as part of such legal action, in addition to
any ot her renedi es and penalties otherwi se avail able under this article,
t he conm ssioner shall assess against the enployer the full anmunt of
any such wunderpaynent, and an additional anmount as |iqui dated danmages,
unl ess the enpl oyer proves a good faith basis for believing that its
under paynment of wages was in conpliance with the |aw, VWH CH MAY | NCLUDE
BUT IS NOT LIMTED TO, RELI ANCE BY THE EMPLOYER ON ANY TEMPLATE PROVI DED
BY THE COWM SSI ONER PURSUANT TO PARAGRAPH (B) OF SUBDI VI SI ON ONE OF
SECTI ON ONE HUNDRED NI NETY-FIVE OF THI'S ARTICLE. Liquidated danmages
shall be calculated by the conm ssioner as no nore than one hundred
percent of the total anpunt of wages found to be due, except such Iiqui-
dat ed damages nmay be up to three hundred percent of the total anmount of
the wages found to be due for a willful violation of section one hundred
ninety-four of this article. In any action instituted in the courts upon
a wage claim by an enployee or the conm ssioner in which the enpl oyee
prevails, the court shall allow such enployee to recover the full anount
of any underpaynent, all reasonable attorney's fees, prejudgnent inter-
est as required under the civil practice |aw and rules, and, unless the
enpl oyer proves a good faith basis to believe that its underpaynent of
wages was in conpliance wth the law, WH CH MAY | NCLUDE, BUT | S NOT
LI M TED TO, RELI ANCE BY EMPLOYER ON ANY TEMPLATE PROVI DED BY THE COW S-
S| ONER PURSUANT TO PARAGRAPH (B) OF SUBDIVISION ONE OF SECTION ONE
HUNDRED NI NETY-FIVE OF TH S ARTI CLE, an additional anount as |i qui dated
damages equal to one hundred percent of the total anpbunt of the wages
found to be due, except such |iquidated danages nmay be up to three
hundred percent of the total anmount of the wages found to be due for a
willful violation of section one hundred ninety-four of this article.

On behal f of any enpl oyee not provided a notice as required by subdi-
vi sion one of section one hundred ninety-five of this article, the
conmmi ssioner may bring any | egal action necessary, including adm nistra-
tive action, to collect such claim and as part of such legal action, in
addition to any other renmedi es and penalties otherw se avail abl e under
this article, the comm ssioner may assess agai nst the enployer danages
of fifty dollars for each work day that the violations occurred or
continue to occur, but not to exceed a total of five thousand dollars.
In any action or admnistrative proceeding to recover danages for
vi ol ati on of paragraph (a) of subdivision one of section one hundred
ninety-five of this article, it shall be an affirmative defense that (i)
the enployer made conplete and tinely paynment of all wages due pursuant
to this article or article nineteen or article nineteen-A of this chap-
ter to the enployee who was not provided notice as required by subdivi -
sion one of section one hundred ninety-five of this article J[or]; (ii)
the enployer reasonably believed in good faith that it was not required
to provide the enployee with notice pursuant to subdivision one of
section one hundred ninety-five of this article; (l111) THE EMPLOYER
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RELI ED I N GOOD FAI TH UPON THE TEMPLATES PROVIDED BY THE COW SSI ONER
PURSUANT TO PARAGRAPH (B) OF SUBDIVISION ONE OF SECTI ON ONE HUNDRED
NI NETY-FIVE OF THIS ARTICLE;, OR (1V) THE EMPLOYEE RECEIVED SUFFI Cl ENT
TIPS TO EQUAL OR EXCEED THE AMOUNT OF ANY ALLOWANCES CLAI MED BY THE
EMPLOYER AS ANY PART OF THE M NI MUM WAGE, | NCLUDI NG ANY AND ALL AVAIL-
ABLE TIP ALLOMNCES. IN SUCH Cl RCUMSTANCES WHERE THE EMPLOYER ESTAB-
LI SHES ANY OF THE AFFI RVATI VE DEFENSES DESCRI BED | N SUBPARAGRAPHS (1)
THROUGH (I1V) OF TH S PARAGRAPH, THE EMPLOYER SHALL NOT FORFEI T ANY TIP
ALLOMNCES AVAI LABLE UNDER LAW THESE AFFI RVATIVE DEFENSES SHALL BE
AVAI LABLE TO EMPLOYERS | N DEFENSE OF ACTI ONS BROUGHT BY THE COWM SSI ONER
AND/ OR BY THE EMPLOYEE.

On behalf of any enployee not provided a statenment as required by
subdi vi sion three of section one hundred ninety-five of this article,
the comm ssioner may bring any | egal action necessary, including adnm n-
istrative action, to collect such claim and as part of such |egal
action, in addition to any other renedi es and penalties otherw se avail -
abl e under this article, the conm ssioner nay assess agai nst the enpl oy-
er damages of two hundred fifty dollars for each work day that the
viol ati ons occurred or continue to occur, but not to exceed a total of
five thousand dollars. In any action or adm nistrative proceeding to
recover damages for violation of subdivision three of section one
hundred ninety-five of this article, it shall be an affirmative defense
that (i) the enployer made conplete and tinely paynent of all wages due
pursuant to this article or articles nineteen or nineteen-A of this
chapter to the enpl oyee who was not provided statements as required by
subdivision three of section one hundred ninety-five of this article
[or]; (ii) the enployer reasonably believed in good faith that it was
not required to provide the enployee with statenents pursuant to para-
graph (e) of subdivision one of section one hundred ninety-five of this
article; (Ill) THE EMPLOYER RELIED |IN GOOD FAI TH UPON THE TEMPLATES
PROVI DED BY THE COWM SSI ONER PURSUANT TO PARAGRAPH (B) OF SUBDI VI SI ON
ONE OF SECTION ONE HUNDRED NI NETY-FIVE OF TH' S ARTICLE;, OR (IV) THE
EMPLOYEE RECEI VED SUFFI Cl ENT TIPS TO EQUAL OR EXCEED THE AMOUNT OF ANY
ALLOMNCES CLAIMED BY THE EMPLOYER AS ANY PART OF THE M NI MUM WAGE
| NCLUDI NG ANY AND ALL AVAI LABLE TIP ALLOMNCES. IN SUCH Cl RCUMSTANCES
VWHERE THE EMPLOYER ESTABLI SHES ANY OF THE AFFI RVATI VE DEFENSES DESCRI BED
I N SUBPARAGRAPHS (1) THROUGH (IV) OF TH S PARAGRAPH THE EMPLOYER SHALL
NOT FORFEI T ANY Tl P ALLOMNCES AVAI LABLE UNDER LAW THESE AFFI RVATI VE
DEFENSES SHALL BE AVAI LABLE TO EMPLOYERS | N DEFENSE OF ACTI ONS BROUGHT
BY THE COW SSI ONER AND/ OR BY THE EMPLOYEE.

S 4. Section 199 of the labor |law, as added by chapter 548 of the | aws
of 1966, is anended to read as foll ows:

S 199. Rules and regul ations. The conm ssioner nay issue such rules
and regul ations as he determ nes necessary for the purposes of carrying
out the provisions of this article, WH CH SHALL BE CONSI STENT WTH AND
SHALL NOT ALTER THE TERMS AND CONDI TI ONS SET FORTH IN THI S ARTI CLE.

S 5. This act shall take effect immediately and shall apply to affir-
mati ve defenses that becane avail able before, on, or after such effec-
tive date.



