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STATE OF NEW YORK

9311
I N ASSEMBLY
February 17, 2016

Introduced by M of A GOITFRIED, LAVINE -- read once and referred to
the Committee on Insurance

AN ACT to anend the insurance |aw and the state finance law, in relation
to creating the health insurance guaranty fund

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subsection (e) of section 7402 of the insurance law is
amended to read as foll ows:

(e) I's found, after exam nation, to be in such condition that its
further transaction of business will be hazardous to its policyhol ders,
creditors, or the public. TH'S SHALL |INCLUDE A HEALTH |INSURER, AS
DEFINED IN ARTICLE EIGHTY-ONE OF TH' S CHAPTER, THAT IS CONSI STENTLY
UNABLE TO MEET THE REQUI REMENTS OF SECTI ON THREE THOUSAND TWO HUNDRED
TVENTY- FOUR- A OF TH S CHAPTER

S 2. Section 7403 of the insurance |aw is amended by addi ng a new
subsection (e) to read as foll ows:

(E) (1) UPON A DETERM NATI ON BY THE SUPERI NTENDENT AND THE REHABI LI TA-
TOR THAT FUNDS FROM THE NEW YORK HEALTH | NSURANCE CONSUMER PROTECTI ON
SECURI TY FUND ARE NECESSARY TO MEET THE REQUI REMENTS OF ARTICLE EI GHTY-
ONE OF THI S CHAPTER, THE SUPERI NTENDENT SHALL MAKE AVAI LABLE SUCH FUNDS
AS ARE NECESSARY, PURSUANT TO THE REQUI REMENTS OF SUCH ARTI CLE.

(2) THE SUPERI NTENDENT SHALL ADVANCE SUCH FUNDS AS MAY BE NECESSARY
PURSUANT TO SUBSECTI ON (D) OF SECTI ON El GHT THOUSAND ONE HUNDRED FOUR OF
TH S CHAPTER. THE REHABI LI TATOR AND THE SUPERI NTENDENT SHALL ESTABLI SH A
PLAN, |F PCSSIBLE, FOR REPAYMENT OF THE ADVANCE, AT A RATE OF | NTEREST
DETERM NED BY THE SUPERI NTENDENT.

(3) ADVANCES, PURSUANT TO PARAGRAPH TWO OF THI' S SUBSECTI ON, SHALL, IN
ALL RESPECTS EXCEPT TO RATE OF | NTEREST, BE SUBJECT TO THE PROVI SI ONS OF
SECTI ON ONE THOUSAND THREE HUNDRED SEVEN OF THI S CHAPTER, PROVI DED THAT
I N THE EVENT THAT AN | NSURER WHI CH HAS RECEI VED AN ADVANCE PURSUANT TO
THI'S SUBSECTI ON | S SUBSEQUENTLY THE SUBJECT OF AN ORDER OF LI QUI DATI ON,
THE CLAIM OF THE FUND FOR THE ADVANCE AND ANY ACCRUED | NTEREST SHALL
HAVE PRIORITY ABOVE CLAIMS OF ALL NONSECURED CREDI TORS, PROVI DED THE
REQUI REMENTS OF ARTI CLE ElI GHTY-ONE OF THI S CHAPTER HAVE BEEN MET, AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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SHALL BE PAID | MVEDI ATELY TO THE FUND OR AS SOON AS ASSETS ARE AVAI LABLE
THEREFOR.

S 3. Paragraph 1 of subsection (f) of section 7405 of the insurance
| aw, as anended by chapter 33 of the |aws of 2005, is anended to read as
fol | ows:

(1) No later than one hundred eighty days after a final order of
liquidation wth an adjudication of insolvency of an insurer by a court
of conpetent jurisdiction of this state, the liquidator may in his sole
di scretion nake application to the court for approval of a proposal to
di sburse assets out of marshalled assets, from tine to tine as such
assets becone available, to any fund established by article seventy-six
of this chapter, article six-A of the workers' conpensation law [and],
any foreign entity performng a simlar function, AND ANY FUND ESTAB-
LI SHED PURSUANT TO ARTI CLE ElI GHTY-ONE OF THI S CHAPTER, PROVI DED THAT THE
REQUI REMENTS OF SUBSECTI ON (A) OF SECTION EIGHT THOUSAND ONE HUNDRED
THREE OF THI S CHAPTER HAVE BEEN MET, havi ng obligati ons because of such
i nsolvency. If the liquidator determnes that there are insufficient
assets to disburse, the application authorized by this subsection shall
be considered satisfied by a filing by the Iliquidator stating the
reasons for this determnation.

S 4. The insurance |law is anended by adding a new article 81 to read
as foll ows:

ARTI CLE 81
HEALTH | NSURANCE GUARANTY FUND
SECTI ON 8101. PURPOSE.
8102. DEFI NI Tl ONS.
8103. NEW YORK HEALTH | NSURANCE CONSUMER PROTECTI ON SECURI TY
FUND.
8104. PONERS OF THE SUPERI NTENDENT.

S 8101. PURPCSE. THE PURPOSE OF THIS ARTICLE |I'S TO PROTECT COVERED
| NDI VI DUALS AGAI NST THE FAILURE OR INABILITY OF A HEALTH INSURER TO
PERFORM | TS CONTRACTUAL OBLI GATIONS DUE TO FINANCI AL | MPAI RVENT OR
| NSOLVENCY. TO PROVI DE THI S PROTECTI ON, THE LEG SLATURE HEREBY CREATES A
NEW YORK HEALTH | NSURANCE CONSUMER PROTECTI ON SECURI TY FUND TO SERVE AS
A GUARANTY FUND MECHANI SM CAPABLE OF | NSURI NG THAT THE FI NANCI AL OBLI -
GATI ONS OF HEALTH I NSURERS TO THEI R ENROLLEES AND HEALTH CARE PROVI DERS
ARE SATI SFI ED.

S 8102. DEFINITIONS. AS USED IN TH' S ARTI CLE:

(A) "FUND' MEANS THE NEW YORK HEALTH | NSURANCE CONSUMER PROTECTI ON
SECURI TY FUND CREATED BY THI S ARTI CLE.

(B) "HEALTH | NSURER' MEANS ANY ORGANI ZATION OR ENTITY PROVI DI NG
REI MBURSEMENT FOR A COVERED EXPENSE UNDER ANY | NDI VI DUAL, GROUP OR BLAN-
KET POLI CY OR CONTRACT COVERI NG THE KI NDS OF | NSURANCE DESCRI BED I N | TEM
(1) OF PARAGRAPH THREE OF SUBSECTION (A) OF SECTI ON ONE THOUSAND ONE
HUNDRED THI RTEEN OF THI S CHAPTER AND LI CENSED UNDER ARTI CLE THI RTY- TWD
OR FORTY-TWO OF THI S CHAPTER, WHICH IS NOT A MEMBER OF, OR PARTI Cl PANT
IN, OR A SUBSI DI ARY OF A MEMBER OF OR PARTI CI PANT I N, THE FUNDS CREATED
PURSUANT TO ARTICLES SEVENTY-FIVE, SEVENTY-SIX, AND SEVENTY- SEVEN OF
TH S CHAPTER, A CORPORATI ON ORGANI ZED UNDER ARTI CLE FORTY-THREE OF THI' S
CHAPTER, OR AN ORGAN ZATI ON CERTI FI ED UNDER ARTI CLE FORTY- FOUR OF THE
PUBLI C HEALTH LAW

(C) "CONTRACTUAL OBLI GATI ON' MEANS ANY PAYMENT OR REI MBURSEMENT OWED
BY A HEALTH I NSURER FOR A COVERED BENEFI T UNDER A PCLI CY, CONTRACT, OR
COVPREHENSI VE HEALTH BENEFI TS PLAN.
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(D) "1 MPAI RED HEALTH | NSURER' MEANS A HEALTH INSURER FOR WHOM THE
SUPERI NTENDENT HAS | NI TI ATED A PROCEEDI NG UNDER THE PROVI SI ONS OF ARTI -
CLE SEVENTY- FOUR OF TH S CHAPTER.

(E) "COW SSI ONER' MEANS THE COWM SSI ONER OF TAXATI ON AND FI NANCE.

S 8103. NEW YORK HEALTH | NSURANCE CONSUMER PROTECTI ON SECURI TY FUND.
(A) CONSI STENT WTH THE PROVI SI ONS OF SUBDI VI SI ON ONE OF SECTI ON NI NE-
TY- SEVEN- YYYY OF THE STATE FI NANCE LAW THERE | S HEREBY ESTABLI SHED A
NEW YORK HEALTH | NSURANCE CONSUMER PROTECTI ON SECURI TY FUND. SUCH FUND
SHALL BE USED I N THE PAYMENT OF UNPAI D CONTRACTUAL OBLI GATIONS, I N WHOLE
OR IN PART, BY AN | MPAIRED HEALTH | NSURER, AFTER APPLI CATI ON OF ANY
FUNDS AVAI LABLE FROM A PROCEEDI NG | MPLEMENTED PURSUANT TO ARTI CLE SEVEN-
TY-FOUR OF TH S CHAPTER

(B) (1) PAYNMENT | NTO THE FUND BY HEALTH | NSURERS SHALL BE MADE THROUGH
AN ASSESSMENT BASED ON THE PREM UMS RECEI VED BY A HEALTH | NSURER FOR
BUSI NESS IN THI S STATE FOR THE MOST RECENT CALENDAR YEAR FOR WH CH
PREM UM | NFOCRVATI ON | S AVAI LABLE, EXCLUDI NG PREM UMs RECEI VED FOR | NDI -
VI DUALS UNDER TI TLE XI X OF THE SOCI AL SECURI TY ACT. THE SUPERI NTENDENT
SHALL ESTABLI SH ASSESSMENT LEVELS SUFFICIENT TO FULLY PAY ALL UNPAI D
CLAIMS OF AN | MPAI RED HEALTH | NSURER, PURSUANT TO SUBSECTIONS (B), (O
AND (D) OF SECTION ElI GHT THOUSAND ONE HUNDRED FOUR OF THI S ARTI CLE AND
TO REPAY ANY TRANSFERS MADE PURSUANT TO SUBDIVISION FIVE OF SECTION
SEVENTY- TWO OF THE STATE FI NANCE LAW

(2) THE SUPERI NTENDENT MAY EXEMPT, ABATE OR DEFER, IN VHOLE ORI N
PART, THE ASSESSMENT OF A HEALTH INSURER | F THE SUPERI NTENDENT DETER-
M NES THAT PAYMENT OF THE ASSESSMENT WOULD ENDANGER THE ABI LI TY OF THE
HEALTH | NSURER TO FULFILL | TS CONTRACTUAL OBLIGATIONS OR PLACE THE
HEALTH | NSURER I N AN UNSAFE OR UNSOUND FI NANCI AL CONDI Tl ON.

(3) IN THE EVENT AN ASSESSMENT AGAI NST A HEALTH | NSURER | S EXEMPTED,
ABATED OR DEFERRED, IN WHOLE OR |IN PART, THE AMOUNT BY WH CH THAT
ASSESSMENT |S EXEMPTED, ABATED OR DEFERRED SHALL BE ASSESSED AGAI NST
OTHER HEALTH | NSURERS | N A MANNER CONSI STENT WTH THI S SECTI ON.

(© REPAYMENT OF HEALTH | NSURERS WHEN FUNDS BECOVE AVAI LABLE FROM A
PROCEEDI NG PURSUANT TO ARTICLE SEVENTY-FOUR OF TH S CHAPTER SHALL BE
PROPORTI ONATE TO THE CONTRI BUTI ON FROM EACH HEALTH | NSURER.

S 8104. PONERS OF THE SUPERI NTENDENT. (A) FOR ANY |MPAIRED HEALTH
I NSURER, THE SUPERI NTENDENT SHALL DI RECT THE COW SSI ONER TO MAKE
PAYMENTS FROM THE NEW YORK HEALTH | NSURANCE CONSUMER PROTECTI ON SECURI TY
FUND TO ENSURE THAT PAYMENTS TO HEALTH CARE PROVIDERS, OR | NDEMNITY
PAYMENTS TO COVERED | NDI VI DUALS, ARE MADE I N FULL FOR SERVI CES PROVI DED
THAT WOULD NOT OTHERW SE BE FULLY REI MBURSED DESPITE THE PROCEED NGS
| MPLEMENTED PURSUANT TO ARTI CLE SEVENTY- FOUR OF THI S CHAPTER. SERVI CES
PROVI DED EI THER PRI OR TO THE | MPLEMENTATI ON OF A PROCEEDI NG UNDER ARTI -
CLE SEVENTY-FOUR OF TH' S CHAPTER OR AFTER | MPLEMENTATION OF SUCH
PROCEEDI NG SHALL BE ELI G BLE FOR REI MBURSEMENT, IN PART OR [|IN WHOLE,
FROM THE FUND. PAYMENT I N FULL SHALL BE DETERM NED BY THE TERMS OF THE
HEALTH | NSURANCE CONTRACT, ANY CONTRACT BETWEEN A HEALTH CARE PROVI DER
AND THE | MPAI RED HEALTH | NSURER AND ANY APPLI CABLE STATE OR FEDERAL LAWS
OR REGULATI ONS | NCLUDI NG BUT NOT LIMTED TO PART H OF CHAPTER SI XTY OF
THE LAWS OF TWO THOUSAND FOURTEEN AND SECTI ON TWO THOUSAND NI NETEEN- A OF
THE PUBLI C HEALTH SERVI CES ACT, AS AMENDED BY THE PATI ENT PROTECTI ON AND
AFFORDABLE CARE ACT.

(B) THE SUPERI NTENDENT SHALL DI RECT THE COWM SSI ONER TO MAKE PAYMENTS
TO ENSURE THAT PAYMENT |IN FULL I'S MADE TO HEALTH CARE PROVI DERS, OR
| NDEMNI TY PAYMENTS TO COVERED | NDI VI DUALS, FOR SERVI CES PROVI DED BEFCRE
THE | MPLEMENTATI ON  OF PROCEEDI NGS PURSUANT TO ARTI CLE SEVENTY- FOUR OF
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TH S CHAPTER W THI N THI RTY DAYS OF THE | MPLEMENTATI ON OF SUCH PROCEED-
I NG

(© THE SUPERI NTENDENT SHALL DI RECT THE COWM SSI ONER TO ENSURE THAT
PAYMENT I N FULL IS MADE TO HEALTH CARE PROVI DERS, OR | NDEMNI TY PAYMENTS
TO COVERED | NDI VI DUALS, FOR SERVI CES PROVI DED AFTER THE | MPLEMENTATI ON
OF PROCEEDI NGS PURSUANT TO ARTI CLE SEVENTY-FOUR OF THS CHAPTER WTHI N
THI RTY DAYS OF RECEI PT OF A CLAIM

(D) | F NECESSARY, THE SUPERI NTENDENT SHALL DI RECT THE COWM SSI ONER TO
ADVANCE MONIES FROM THE FUND TO COWPLY WTH THE PROVISIONS OF
SUBSECTI ONS (B) AND (C) OF THI S SECTI ON.

(E) THE SUPERI NTENDENT SHALL NOTI FY THE DI RECTOR OF THE BUDGET OF THE
NEED FOR MONI ES TO BE TRANSFERRED PURSUANT TO SUBDIVISION FIVE OF
SECTI ON SEVENTY- TWO OF THE STATE FI NANCE LAW TO MEET THE REQUI REMENTS OF
SUBSECTIONS (B), (C) AND (D) OF TH S SECTI ON.

(F) THE SUPERI NTENDENT SHALL DI RECT THE COWM SSI ONER TO USE THE MONI ES
OF THE FUND TO REPAY ANY TRANSFERS MADE PURSUANT TO SUBDI VI SI ON FI VE OF
SECTI ON SEVENTY- TWO OF THE STATE FI NANCE LAW WHEN SUCH FUNDS ARE PAID
PURSUANT TO SUBSECTION (B) OF SECTI ON ElI GHT THOUSAND ONE HUNDRED THREE
OF TH S ARTI CLE.

(G THE SUPERI NTENDENT SHALL ENSURE THAT THE COST OF ASSESSMENTS
ESTABLI SHED PURSUANT TO SUBDI VI SION (B) OF SECTI ON El GHT THOUSAND ONE
HUNDRED THREE OF THI S ARTI CLE ARE NOT | NCLUDED | N PREM UMS BY ANY HEALTH
| NSURER.

S 5. Section 72 of the state finance law is anended by adding a new
subdivision 5 to read as foll ows:

5.  NOTW THSTANDI NG ANY PROVI SI ON OF LAW TO THE CONTRARY, UPON NOTI FI -
CATI ON FROM THE SUPERI NTENDENT OF FI NANCI AL SERVICES OF THE NEED FOR
MONIES TO MEET THE REQUI REMENTS OF SUBSECTIONS (B), (C) AND (D) OF
SECTI ON El GHT THOUSAND ONE HUNDRED FOUR OF THE | NSURANCE LAW THE DI REC-
TOR OF THE BUDGET SHALL TRANSFER SUCH FUNDS AS ARE NECESSARY.

S 6. The state finance |aw is anmended by addi ng a new section 97-yyyy
to read as foll ows:

S 97-YYYY. NEW YORK HEALTH | NSURANCE CONSUMER PROTECTI ON SECURI TY
FUND. 1. THERE | S HEREBY ESTABLI SHED | N THE CUSTODY OF THE COWM SSI ONER
OF THE DEPARTMENT OF TAXATI ON AND FI NANCE AN ACCOUNT OF THE M SCELLA-
NEQUS SPECI AL REVENUE FUND TO BE KNOWN AS THE NEW YORK HEALTH | NSURANCE
CONSUMER PROTECTI ON SECURI TY FUND ACCOUNT.

2. NOTW THSTANDI NG ANY OTHER LAW RULE OR REGULATI ON TO THE CONTRARY,
THE COWMM SSI ONER OF TAXATION AND FINANCE |S HEREBY AUTHORI ZED AND
DIRECTED TO RECEIVE FOR DEPCSIT TO THE CREDIT OF THE NEW YORK HEALTH
| NSURANCE CONSUMER PROTECTI ON SECURI TY FUND ACCOUNT, ASSESSMENTS | MPOSED
PURSUANT TO ARTI CLE El GHTY- ONE OF THE | NSURANCE LAW AND TRANSFERS FROM
THE GENERAL FUND PURSUANT TO SUBDI VI SI ON FI VE OF SECTI ON SEVENTY- TWO OF
TH S ARTI CLE.

3. THE COW SSI ONER OF TAXATI ON AND FI NANCE SHALL MAKE PAYMENTS FROM
THE MONIES ON DEPOSIT IN THE NEW YORK HEALTH | NSURANCE CONSUMER
PROTECTI ON SECURI TY FUND ACCOUNT | N THE AMOUNTS AND AT THE TI MES DETER-
M NED BY THE SUPERI NTENDENT OF | NSURANCE.

S 7. This act shall take effect immediately and shall be applicable to
any health insurer determined by the superintendent of financial
services, on or after such effective date, to be insolvent wthin the
nmeani ng of section 1309 of the insurance |aw.



