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STATE OF NEW YORK

8397
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
Cct ober 2, 2015

Introduced by M of A CLARK -- read once and referred to the Commttee
on Codes

AN ACT to anend the penal |aw and the executive law, in relation to
fl amet hr owi ng devi ces

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 265.00 of the penal law is anended by adding a new
subdi vision 26 to read as foll ows:

26. "FLAVETHROW NG DEVI CE" MEANS ANY NON- STATI ONARY AND TRANSPORTABLE
DEVI CE DESIGNED OR INTENDED TO EM T OR PROPEL A BURNING STREAM OF
COVBUSTI BLE OR FLAMMABLE LI QUID A DI STANCE OF AT LEAST TEN FEET.

S 2. The penal law is anended by adding a new section 265.38 to read
as foll ows:

S 265. 38 UNLAWFUL POSSESSI ON OF A FLAMETHROW NG DEVI CE.

1. IT SHALL BE UNLAWFUL FOR A PERSON TO KNOW NGLY SELL, PURCHASE,
POSSESS, TRANSPORT, STORE, OR USE A FLAMETHROW NG DEVI CE, AS DEFI NED BY
SUBDI VI SI ON TVENTY- SI X OF SECTI ON 265. 00 OF TH S ARTI CLE.

2. ANY PERSON WHO USES OR POSSESSES ANY FLAMETHROW NG DEVI CE W THOUT A
VALI D FLAMETHROW NG DEVI CE PERM T | SSUED PURSUANT TO SECTI ON 402.00 OF
TH S CHAPTER, SHALL BE GUILTY OF A CLASS B FELONY.

3. THIS SECTION SHALL NOT APPLY TO THE SALE, PURCHASE, POSSESSI ON,
TRANSPORTATI ON, STORAGE, OR USE OF A FLAMETHROW NG DEVI CE BY A PERSON,
| F THE FOLLON NG CRI TERI A ARE MET:

(A) THE PERSON | S REGULARLY EMPLOYED BY OR A PAI D OFFI CER, EMPLOYEE,
OR MEMBER OF A FI RE DEPARTMENT, FIRE PROTECTI ON DI STRICT, OR FI REFI CHT-
ING AGENCY OF THE FEDERAL GOVERNVENT, THE STATE, A CITY, A COUNTY, A
CI TY AND COUNTY, DI STRICT, PUBLIC OR MUNI Cl PAL CORPORATI ON, OR POLI TI CAL
SUBDI VI SION OF THI S STATE;

(B) THE PERSON IS ON DUTY AND ACTING WTHI N THE COURSE AND SCOPE OF
H S OR HER EMPLOYNMENT; AND

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(© THE FLAVETHRONNG DEVICE |S USED BY THE FI RE DEPARTMENT, FIRE
PROTECTI ON DI STRI CT, OR FI REFI GHTI NG AGENCY DESCRIBED IN THI' S SUBDI VI -
SION I N THE COURSE OF FI RE SUPPRESSI ON.

S 3. The penal law is anended by adding a new article 402 to read as
fol | ows:

ARTI CLE 402
LI CENSI NG RELATI NG TO FLAMETHROW NG DEVI CES
SECTI ON 402. 00 LI CENSES TO SELL, PURCHASE, POSSESS, TRANSPORT, STORE, OR
USE A FLAMETHROW NG DEVI CE.
S 402.00 LI CENSES TO SELL, PURCHASE, POSSESS, TRANSPORT, STORE, OR USE A
FLAMETHROW NG DEVI CE.

1. NO PERSON SHALL SELL, PURCHASE, POSSESS, TRANSPORT, STORE, OR USE A
FLAMETHROW NG DEVI CE W THOUT A VALI D FLAMETHROW NG DEVI CE LI CENSE | SSUED
BY THE DIRECTOR OF FIRE PREVENTION AND CONTROL, PURSUANT TO THI'S
SECTI ON.

2. THE STATE FIRE ADM NI STRATOR OF THE OFFI CE OF FI RE PREVENTI ON AND
CONTROL SHALL ADOPT REGULATI ONS TO ADM NI STER THI' S SECTI ON AND ESTABLI SH
STANDARDS FOR THE BACKGROUND | NVESTI GATION OF AN APPLI CANT FOR, AND
HOLDER OF, A FLAMETHROW NG DEVI CE LI CENSE, AND FOR THE USE, STORAGE, AND
TRANSPORTATI ON OF A FLAMETHROW NG DEVI CE.

3. THE STATE FIRE ADM NI STRATOR OF THE OFFI CE OF FI RE PREVENTI ON AND
CONTROL SHALL, |IN CONJUNCTI ON W TH THE STANDARDS ESTABLI SHED PURSUANT TO
SUBDI VISION TWO OF THIS SECTION, REQURE AT A MN MM THE FOLLON NG
CRITERFA BE MET PRIOR TO |SSU NG OR RENEW NG A FLAMETHROW NG DEVI CE
LI CENSE. THE APPLI CANT OR LI CENSE HOLDER:

(A) IS TVWENTY-ONE YEARS OF AGE OR OLDER

(B) HAS NOT BEEN CONVI CTED ANYWHERE OF A FELONY OR SERI OQUS OFFENSE;

(©) IS NOTr A FUd Tl VE FROM JUSTI CE;

(D) 1'S NOT AN UNLAWFUL USER OF OR ADDI CTED TO ANY CONTROLLED SUBSTANCE
AS DEFINED I N SECTION 21 U.S.C. 802; AND

(E) HAS STATED WHETHER HE OR SHE HAS EVER SUFFERED ANY MENTAL | LLNESS.

4. THE STATE FI RE ADM NI STRATOR OF THE OFFI CE OF FIRE PREVENTI ON AND
CONTROL SHALL REVOKE A FLAMETHROW NG DEVI CE LI CENSE | F SUCH LI CENSE
HOLDER DOES NOT COWVPLY W TH THE REQUI REMENTS OF THI'S SECTION AND ANY
REGULATI ONS CREATED PURSUANT TO THI' S SECTI ON.

5. THE STATE FIRE ADM NI STRATOR OF THE OFFI CE OF FI RE PREVENTI ON AND
CONTROL SHALL ESTABLI SH FEES PURSUANT TO THI S SECTI ON THAT SHALL BE USED
FOR AUTHORI ZED ARSON, FI RE PREVENTI ON AND CONTRCOL EXPENDI TURES.

S 4. Section 156 of the executive law is anmended by adding a new
subdi vision 22 to read as foll ows:

22. ADOPT REGULATIONS TO ADM NI STER SECTI ON 402. 00 OF THE PENAL LAW
AND ESTABLI SH STANDARDS FOR THE BACKGROUND | NVESTI GATI ON OF AN APPLI CANT
FOR, AND HOLDER OF, A FLAMETHROW NG DEVI CE LI CENSE, AND FOR THE USE,
STORAGE, AND TRANSPORTATI ON OF A FLAMETHROW NG DEVI CE.

S 5. This act shall take effect on the one hundred eightieth day after
it shall have become a law, provided, however, that the state fire
adm nistrator of the office of fire prevention and control is authorized
and directed to prormul gate any rules or regul ati ons necessary to inple-
ment the provisions of this act on or before such effective date.



