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STATE OF NEW YORK

8332
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
August 5, 2015

Introduced by M of A RODRIGUEZ -- read once and referred to the
Committee on CGovernnental Enpl oyees

AN ACT to anend the retirenent and social security law and the state
finance law, in relation to enacting the New York state secure choice
savi ngs program act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "New York state secure choice savings programact".
S 2. The retirement and social security |aw is amended by addi ng a new
article 14-C to read as foll ows:
ARTI CLE 14-C
NEW YORK STATE SECURE CHO CE SAVI NGS PROGRAM
SECTI ON 570. DEFI NI Tl ONS.
571. PROGRAM ESTABLI SHED.
572. COVPCSI TI ON OF THE BOARD.
573. FI DUCI ARY DUTY.
574. DUTIES OF THE BOARD.
575. RI SK MANAGEMENT.
576. | NVESTMENT FI RVES.
577. | NVESTMENT OPTI ONS.
578. BENEFI TS.
579. EMPLOYER AND EMPLOYEE | NFORMATI ON PACKETS AND DI SCLOSURE
FORVE.
580. PROGRAM | MPLEMENTATI ON AND ENROLLMENT.
581. PAYMENTS.
582. DUTY AND LI ABILITY OF THE STATE.
583. DUTY AND LI ABI LI TY OF PARTI Cl PATI NG EMPLOYERS.
584. AUDI T AND REPORTS.
585. PENALTI ES.
586. DELAYED | MPLEMENTATI ON.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD11645- 01-5
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587. FEDERAL CONSI DERATI ONS.

S 570. DEFINITIONS. ALL TERMB SHALL HAVE THE SAME MEANI NG AS WHEN USED
IN A COVPARABLE CONTEXT IN THE | NTERNAL REVENUE CODE. AS USED IN TH' S
ARTI CLE, THE FOLLOW NG TERVB SHALL HAVE THE FOLLOW NG MEANI NGS:

1. "BOARD' SHALL MEAN THE NEW YORK SECURE CHO CE SAVI NGS BOARD ESTAB-
LI SHED UNDER TH' S ARTI CLE.

2. "COWM SSI ONER' SHALL MEAN THE COWM SSI ONER OF THE DEPARTMENT OF
TAXATI ON AND FI NANCE.

2-A. "DEPARTMENT" SHALL MEAN THE DEPARTMENT OF TAXATI ON AND FI NANCE.

3. "EMPLOYEE" SHALL MEAN ANY | NDI VI DUAL WHO IS EI GHTEEN YEARS OF AGE
OR OLDER, WHO IS EMPLOYED BY AN EMPLOYER, AND WHO HAS WAGES THAT ARE
ALLOCABLE TO NEW YORK STATE DURI NG A CALENDAR YEAR

4. "EMPLOYER' SHALL MEAN A PERSON OR ENTITY ENGAGED IN A BUSI NESS,
| NDUSTRY, PROFESSION, TRADE, OR OTHER ENTERPRI SE | N NEW YORK STATE,
WHETHER FOR PROFI T OR NOT FOR PROFI T, THAT (1) HAS AT NO TI ME DURI NG THE
PREVI OUS CALENDAR YEAR EMPLOYED FEWER THAN TVENTY- FI VE EMPLOYEES IN THE
STATE, (I1) HAS BEEN I N BUSI NESS AT LEAST TWD YEARS, AND (I11) HAS NOT
OFFERED A QUALI FI ED RETI REVMENT PLAN, | NCLUDING BUT NOT LIMTED TO, A
PLAN QUALIFIED UNDER SECTI ONS 401(A), 401(K), 403(A), 403(B), 408(K),
408(P) OR 457(B) OF THE | NTERNAL REVENUE CODE OF 1986 IN THE PRECEDI NG
TWO YEARS.

5. "ENROLLEE" SHALL MEAN ANY EMPLOYER WHO |'S ENROLLED I N THE PROGRAM

6. "FUND' SHALL MEAN THE NEW YORK STATE SECURE CHO CE SAVI NGS PROGRAM
FUND.

7. "I NTERNAL REVENUE CODE" SHALL MEAN THE |NTERNAL REVENUE CODE OF
1986, OR ANY SUCCESSOR LAW | N EFFECT FOR THE CALENDAR YEAR.

8. "I RA" SHALL MEAN A ROTH | RA (I NDI VI DUAL RETI REVENT ACCOUNT).

9. "PARTICl PATING EMPLOYER' SHALL MEAN AN EMPLOYER OR SMALL EMPLOYER
THAT PROVIDES A PAYROLL DEPOSIT RETI REMENT SAVINGS ARRANGEMENT AS
PROVIDED FOR BY TH S ARTI CLE FOR | TS EMPLOYEES WHO ARE ENROLLEES | N THE
PROGRAM

10. "PAYROLL DEPCSI T RETI REMENT SAVI NGS ARRANGEMENT" SHALL MEAN AN
ARRANGEMENT ~ BY WHI CH A PARTI Cl PATI NG EMPLOYER ALLOWS ENROLLEES TO REM T
PAYROLL DEDUCTI ON CONTRI BUTI ONS TO THE PROGRAM

11. "PROGRAM' SHALL MEAN THE NEW YORK STATE SECURE CHO CE SAVI NGS
PROGRAM

12. "SMALL EMPLOYER' SHALL MEAN A PERSON OR ENTI TY ENGAGED IN A BUSI -
NESS, | NDUSTRY, PROFESSI ON, TRADE, OR OTHER ENTERPRISE IN NEW YORK
STATE, WHETHER FOR PROFI T OR NOT FOR PROFIT, THAT (I) EMPLOYED LESS THAN
TVENTY- FI VE EMPLOYEES AT ANY ONE TI ME | N THE STATE THROUGHOUT THE PREVI -
OUS CALENDAR YEAR, OR (I1) HAS BEEN I N BUSI NESS LESS THAN TWD YEARS, OR
BOTH I TEMS (1) AND (I1), BUT THAT NOTIFIES THE DEPARTMENT THAT IT IS
| NTERESTED | N BEI NG A PARTI Cl PATI NG EMPLOYER.

13. "WAGES' MEANS ANY COWPENSATION W THI N THE MEANI NG OF SECTI ON
219(F) (1) OF THE | NTERNAL REVENUE CODE THAT IS RECEI VED BY AN ENROLLEE
FROM A PARTI Cl PATI NG EMPLOYER DURI NG THE CALENDAR YEAR.

S 571. PROGRAM ESTABLI SHED. A RETI REVMENT SAVI NGS PROGRAM | N THE FORM
OF AN AUTOVATI C ENROLLMENT PAYROLL DEDUCTI ON | RA, KNOAN AS THE NEW YORK
STATE SECURE CHO CE SAVI NGS PROGRAM | S HEREBY ESTABLI SHED AND SHALL BE
ADM NI STERED BY THE BOARD FOR THE PURPOSE OF PROMOTI NG GREATER RETI RE-
MENT SAVI NGS FOR PRI VATE- SECTOR EMPLOYEES | N A CONVEN ENT, LOW COST, AND
PORTABLE MANNER.

S 572. COWPOSI TION OF THE BOARD. THERE | 'S HEREBY CREATED THE NEW YORK
STATE SECURE CHOl CE SAVI NGS BOARD.

1. THE BOARD SHALL CONSI ST OF THE FOLLOW NG S| X MEMBERS:
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(A) THE COW SSI ONER, OR HHS OR HER DESIGNEE, WHO SHALL SERVE AS
CHAI R;

(B) THE STATE COVPTROLLER, OR HI' S OR HER DESI G\EE;

(© TWO PUBLIC REPRESENTATIVES W TH EXPERTI SE | N RETI REMENT SAVI NGS
PLAN ADM NI STRATI ON OR | NVESTMENT, OR BOTH, APPO NTED BY THE GOVERNOR,

(D) A REPRESENTATI VE OF PARTIClI PATING EMPLOYERS, APPO NTED BY THE
GOVERNCOR;, AND

(E) A REPRESENTATI VE OF ENRCLLEES, APPQO NTED BY THE GOVERNOR.

2. MEMBERS OF THE BOARD SHALL SERVE W THOUT COVPENSATI ON BUT MAY BE
REI MBURSED FOR NECESSARY TRAVEL EXPENSES | NCURRED |IN CONNECTION WTH
THEI R BOARD DUTI ES FROM FUNDS APPROPRI ATED FOR THE PURPCSE.

3. THE INITIAL APPO NTMENTS FOR THE GOVERNOR S APPO NTEES SHALL BE AS
FOLLOWG: ONE PUBLI C REPRESENTATI VE FOR FOUR YEARS; ONE PUBLI C REPRESEN-
TATIVE FOR TWO YEARS; THE REPRESENTATI VE OF PARTI Cl PATI NG EMPLOYERS FOR
THREE YEARS; AND THE REPRESENTATI VE OF ENRCLLEES FOR ONE YEAR. THEREAFT-
ER, ALL THE GOVERNOR S APPO NTEES SHALL BE FOR TERMS OF FOUR YEARS.

4. A VACANCY | N THE TERM OF AN APPO NTED BOARD MEMBER SHALL BE FI LLED
FOR THE BALANCE OF THE UNEXPI RED TERM I N THE SAME MANNER AS THE ORI G NAL
APPO NTMENT.

5. EACH APPO NTMENT BY THE GOVERNOR SHALL BE SUBJECT TO APPROVAL BY
THE COW SSI ONER, VWHO, UPON APPROVAL, SHALL CERTIFY H'S OR HER APPROVAL
TO THE SECRETARY OF STATE.

S 573. FIDUCI ARY DUTY. THE BOARD, THE | NDI VI DUAL MEMBERS OF THE BOARD,
THE TRUSTEES, ANY OTHER AGENTS APPO NTED OR ENGAGED BY THE BOARD, AND
ALL PERSONS SERVI NG AS PROGRAM STAFF SHALL DI SCHARGE THEIR DUTIES WTH
RESPECT TO THE PROGRAM SOLELY I N THE | NTEREST OF THE PROGRAM S ENROLLEES
AND BENEFI Cl ARI ES AS FOLLOWE:

1. FOR THE EXCLUSI VE PURPOSES OF PROVI DI NG BENEFI TS TO ENROLLEES AND
BENEFI Cl ARI ES AND DEFRAYI NG REASONABLE EXPENSES OF ADM NI STERI NG THE
PROGRAM

2. BY INVESTING WTH THE CARE, SKILL, PRUDENCE, AND DI LI GENCE UNDER
THE PREVAI LI NG Cl RCUMSTANCES THAT A PRUDENT PERSON ACTING IN A LIKE
CAPACITY AND FAM LI AR WTH THOSE MATTERS WOULD USE | N THE CONDUCT OF AN
ENTERPRI SE OF A LI KE CHARACTER AND W TH LI KE Al MS; AND

3. BY USI NG ANY CONTRI BUTI ONS PAI D BY EMPLOYEES AND EMPLOYERS | NTO THE
TRUST EXCLUSI VELY FOR THE PURPOSE OF PAYI NG BENEFI TS TO THE ENROLLEES OF
THE PROGRAM FOR THE COST OF ADM NI STRATION OF THE PROGRAM AND FOR
I NVESTMENTS MADE FOR THE BENEFI T OF THE PROGRAM

S 574, DUTIES OF THE BOARD. [N ADD TION TO THE OTHER DUTI ES AND
RESPONSI Bl LI TI ES STATED IN TH' S ARTI CLE, THE BOARD SHALL:

1. CAUSE THE PROGRAM TO BE DESI GNED, ESTABLI SHED AND OPERATED IN A
MANNER THAT:

(A) ACCORDS W TH BEST PRACTI CES FOR RETI REMENT SAVI NGS VEHI CLES;

(B) MAXI M ZES PARTI Cl PATI ON, SAVI NGS, AND SOUND | NVESTMENT PRACTI CES;

(© MAXIM ZES SI MPLICITY, | NCLUDI NG EASE OF ADM NI STRATI ON FOR PARTI C-
| PATI NG EMPLOYERS AND ENRCLLEES;

(D) PROVIDES AN EFFI CI ENT PRODUCT TO ENROLLEES BY POOLI NG | NVESTMENT
FUNDS,;

(E) ENSURES THE PORTABI LI TY OF BENEFI TS; AND

(F) PROVI DES FOR THE DEACCUMULATI ON OF ENROLLEE ASSETS IN A MANNER
THAT MAXI M ZES FI NANCI AL SECURI TY I N RETI REMENT.

2. APPO NT A TRUSTEE TO THE | RA FUND | N COVPLI ANCE W TH SECTI ON 408 OF
THE | NTERNAL REVENUE CCDE.

3. EXPLORE AND ESTABLI SH | NVESTMENT OPTI ONS, SUBJECT TO TH S ARTI CLE,
THAT OFFER EMPLOYEES RETURNS ON CONTRI BUTIONS AND THE CONVERSION OF
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I NDI VI DUAL RETI REMENT SAVI NGS ACCOUNT BALANCES TO SECURE RETI REMENT
I NCOVE W THOUT | NCURRI NG DEBT OR LI ABILITIES TO THE STATE.

4. ESTABLI SH THE PROCESS BY WHI CH | NTEREST, | NVESTMENT EARNI NGS, AND
I NVESTMENT LOSSES ARE ALLOCATED TO | NDI VI DUAL PROGRAM ACCOUNTS ON A PRO
RATA BASIS AND ARE COVWPUTED AT THE | NTEREST RATE ON THE BALANCE COF AN
I NDI VI DUAL" S ACCOUNT.

5. MAKE AND ENTER I NTO CONTRACTS NECESSARY FOR THE ADM NI STRATI ON OF
THE PROGRAM AND FUND, | NCLUDING BUT NOT LIMTED TGO, RETAI NI NG AND
CONTRACTI NG W TH | NVESTMENT MANAGERS, PRI VATE FI NANCI AL | NSTI TUTI ONS,
OTHER FI NANCI AL AND SERVI CE PROVI DERS, CONSULTANTS, ACTUARI ES, COUNSEL,
AUDI TORS, THI RD- PARTY ADM NI STRATORS, AND OTHER PROFESSI ONALS AS NECES-
SARY.

6. CONDUCT A REVI EW OF THE PERFORMANCE OF ANY | NVESTMENT VENDORS EVERY
FOUR YEARS, | NCLUDING BUT NOT LIMTED TO A REVI EW OF RETURNS, FEES,
AND CUSTOVER SERVI CE. A COPY OF REVI EWs SHALL BE POSTED TO THE BOARD S
| NTERNET WEBSI TE.

7. DETERM NE THE NUMBER AND DUTI ES OF STAFF MEMBERS NEEDED TO ADM NI S-
TER THE PROGRAM AND ASSEMBLE SUCH A STAFF, | NCLUDI NG AS NEEDED, EMPLOY-
I NG STAFF, APPO NTING A PROGRAM ADM NI STRATOR, AND ENTERI NG [|NTO
CONTRACTS WTH THE COW SSI ONER TO MAKE EMPLOYEES OF THE DEPARTMENT
AVAI LABLE TO ADM NI STER THE PROGRAM

8. CAUSE MONEYS IN THE FUND TO BE HELD AND | NVESTED AS POOLED | NVEST-
MENTS DESCRIBED IN THI S ARTI CLE, WTH A VIEW TO ACH EVI NG COST SAVI NGS
THROUGH EFFI CI ENCI ES AND ECONOM ES OF SCALE.

9. EVALUATE AND ESTABLI SH THE PROCESS BY WHI CH AN ENROLLEE IS ABLE TO
CONTRI BUTE A PORTION OF HS OR HER WAGES TO THE PROGRAM FOR AUTQOVATI C
DEPCSI T OF THOSE CONTRI BUTI ONS AND THE PROCESS BY WH CH THE PARTI Cl PAT-
I NG EMPLOYER PROVI DES A PAYROLL DEPOSI T RETI REMENT SAVI NGS ARRANGEMENT
TO FORWARD THOSE CONTRI BUTI ONS AND RELATED | NFORVATI ON TO THE PROGRAM
I NCLUDI NG BUT NOT LIMTED TO CONTRACTI NG W TH FI NANCI AL SERVI CE COVPA-
NI ES AND THI RD- PARTY ADM NI STRATORS W TH THE CAPABI LI TY TO RECEIVE AND
PROCESS EMPLOYEE | NFORVATI ON AND CONTRI BUTIONS FOR PAYROLL DEPOCSI T
RETI REMENT SAVI NGS ARRANGEMENTS OR SI M LAR ARRANGEMENTS.

10. DESI GN AND ESTABLI SH THE PROCESS FOR ENRCLLMENT | NCLUDI NG THE
PROCESS BY VWH CH AN EMPLOYEE CAN OPT NOT TO PARTI Cl PATE I N THE PROGRAM
SELECT A CONTRI BUTI ON LEVEL, SELECT AN | NVESTMENT OPTI ON, AND TERM NATE
PARTI Cl PATI ON | N THE PROGRAM

11. EVALUATE AND ESTABLISH THE PROCESS BY VWH CH AN | NDI VI DUAL NAY
VOLUNTARI LY ENROLL I N AND MAKE CONTRI BUTI ONS TO THE PROGRAM

12. ACCEPT ANY GRANTS, APPROPRI ATI ONS, OR OTHER MONEYS FROM THE STATE,
ANY UNI' T OF FEDERAL, STATE, OR LOCAL GOVERNMENT, OR ANY OIHER PERSON,
FIRM  PARTNERSH P, OR CORPORATION SOLELY FOR DEPOSIT | NTO THE FUND,
WHETHER FOR | NVESTMENT OR ADM NI STRATI VE PURPGCSES.

13. EVALUATE THE NEED FOR, AND PROCURE AS NEEDED, | NSURANCE AGAI NST
ANY AND ALL LGSS | N CONNECTI ON W TH THE PROPERTY, ASSETS, OR ACTIVITIES
OF THE PROGRAM AND | NDEMNI FY AS NEEDED EACH MEMBER OF THE BOARD FROM
PERSONAL LOSS OR LI ABILITY RESULTI NG FROM A MEMBER S ACTI ON OR | NACTI ON
AS A MEMBER OF THE BQOARD.

14. MAKE PROVI SIONS FOR THE PAYMENT OF ADM NI STRATIVE COSTS AND
EXPENSES FOR THE CREATION, MANAGEMENT, AND OPERATI ON OF THE PROGRAM
SUBJECT TO APPRCPRI ATI ON, THE STATE MAY PAY ADM NI STRATI VE COSTS ASSCOCI -
ATED W TH THE CREATI ON AND MANAGEMENT OF THE PROGRAM UNTIL SUFFI ClI ENT
ASSETS ARE AVAILABLE IN THE FUND FOR THAT PURPOSE. THEREAFTER, ALL
ADM NI STRATI VE COSTS OF THE FUND, | NCLUDI NG REPAYMENT OF ANY START-UP
FUNDS PROVI DED BY THE STATE, SHALL BE PAID ONLY OQUT OF MONEYS ON DEPOCSI T
THEREIN. HOWEVER, PRI VATE FUNDS OR FEDERAL FUNDI NG RECEI VED | N ORDER TO
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| MPLEMENT THE PROGRAM UNTIL THE FUND IS SELF- SUSTAI NING SHALL NOT BE
REPAI D UNLESS THOSE FUNDS WERE OFFERED CONTI NGENT UPON THE PROM SE OF
SUCH REPAYMENT. THE BOARD SHALL KEEP ANNUAL ADM NI STRATI VE EXPENSES AS
LOW AS PGCSSIBLE, BUT IN NO EVENT SHALL THEY EXCEED 0. 75% OF THE TOTAL
TRUST BALANCE.

15. ALLOCATE ADM NI STRATI VE FEES TO | NDI VI DUAL RETI REMENT ACCOUNTS I N
THE PROGRAM ON A PRO RATA BASI S.

16. SET M N MM AND MAXI MUM CONTRI BUTI ON LEVELS | N ACCORDANCE W TH
LIMTS ESTABLI SHED FOR | RAS BY THE | NTERNAL REVENUE CODE.

17. FACI LI TATE EDUCATI ON AND QUTREACH TO EMPLOYERS AND EMPLOYEES.

18. FACI LI TATE COMPLI ANCE BY THE PROGRAM W TH ALL APPLI CABLE REQUI RE-
MENTS FOR THE PROGRAM UNDER THE | NTERNAL REVENUE CODE, | NCLUDI NG TAX
QUALI FI CATI ON REQUI REMENTS OR ANY OTHER APPLI CABLE LAW AND ACCOUNTI NG
REQUI REMENTS.

19. CARRY QUT THE DUTI ES AND OBLI GATI ONS OF THE PROGRAM | N AN EFFEC-
TI'VE, EFFI Cl ENT, AND LOW COST MANNER.

20. EXERCI SE ANY AND ALL OTHER PONERS REASONABLY NECESSARY FOR THE
EFFECTUATI ON OF THE PURPOSES, OBJECTI VES, AND PROVI SIONS OF TH S ARTI CLE
PERTAI NI NG TO THE PROGRAM

21. DEPCSIT I NTO THE NEW YORK STATE SECURE CHO CE ADM NI STRATI VE FUND
ALL GRANTS, G FTS, DONATIONS, FEES, AND EARNI NGS FROM | NVESTMENTS FROM
THE NEW YORK STATE SECURE CHO CE SAVI NGS PROGRAM FUND THAT ARE USED TO
RECOVER ADM NI STRATI VE COSTS. ALL EXPENSES OF THE BOARD SHALL BE PAID
FROM THE NEW YORK STATE SECURE CHO CE ADM NI STRATI VE FUND.

S 575. RISK MANAGEMENT. THE BOARD SHALL ANNUALLY PREPARE AND ADOPT A
VWRI TTEN STATEMENT OF | NVESTMENT POLI CY THAT | NCLUDES A RI SK MANAGEMENT
AND OVERSI GHT PROGRAM THI'S | NVESTMENT POLI CY SHALL PROH BI T THE BOARD,
PROGRAM AND FUND FROM BORROW NG FOR | NVESTMENT PURPCSES. THE RISK
MANAGEMENT  AND OVERSI GHT PROGRAM SHALL BE DESI GNED TO ENSURE THAT AN
EFFECTI VE RI SK MANAGEMENT SYSTEM IS I N PLACE TO MONI TOR THE RI SK LEVELS
OF THE PROGRAM AND FUND PORTFOLI O TO ENSURE THAT THE RI SKS TAKEN ARE
PRUDENT AND PROPERLY MANAGED, TO PROVI DE AN | NTEGRATED PROCESS FOR OVER-
ALL RI SK MANAGEMENT, AND TO ASSESS | NVESTMENT RETURNS AS WELL AS RI SK TO
DETERM NE | F THE RI SKS TAKEN ARE ADEQUATELY COWENSATED COWARED TO
APPLI CABLE PERFORVMANCE BENCHVMARKS AND STANDARDS. THE BOARD SHALL CONSI D-
ER THE STATEMENT OF | NVESTMENT POLI CY AND ANY CHANGES I N THE | NVESTMENT
PCLI CY AT A PUBLI C HEARI NG

S 576. I NVESTMENT FI RM5. 1. THE BOARD SHALL ENGAGE, AFTER AN CPEN BID
PROCESS, AN | NVESTMENT MANAGER OR MANAGERS TO | NVEST THE FUND AND ANY
OTHER ASSETS OF THE PROGRAM MONEYS IN THE FUND MAY BE | NVESTED OR RElI N-
VESTED BY THE COMM SSI ONER CR MAY BE | NVESTED IN VHOLE OR IN PART. [N
SELECTI NG THE | NVESTMENT MANAGER OR MANAGERS, THE BOARD SHALL TAKE | NTO
CONS| DERATI ON AND G VE WEI GHT TO THE | NVESTMENT MANAGER S FEES AND
CHARGES | N ORDER TO REDUCE THE PROGRAM S ADM NI STRATI VE EXPENSES.

2. THE | NVESTMENT MANAGER OR MANAGERS SHALL COWVPLY W TH ANY AND ALL
APPLI CABLE FEDERAL AND STATE LAW5, RULES, AND REGULATIONS, AS WELL AS
ANY AND ALL RULES, POLICIES, AND GUI DELI NES PROMULGATED BY THE BOARD
W TH RESPECT TO THE PROGRAM AND THE | NVESTMENT OF THE FUND, | NCLUDI NG,
BUT NOT LIMTED TO THE | NVESTMENT PCLI CY.

3. THE | NVESTMENT MANAGER OR MANAGERS SHALL PROVI DE SUCH REPORTS AS
THE BOARD DEEMS NECESSARY FOR THE BOARD TO OVERSEE EACH | NVESTMENT
MANAGER S PERFORVANCE AND THE PERFORMANCE OF THE FUND.

S 577. INVESTMENT OPTIONS. 1. THE BOARD SHALL ESTABLI SH AS AN | NVEST-
MENT OPTI ON A LI FE-CYCLE FUND W TH A TARGET DATE BASED UPON THE AGE OF
THE ENROLLEE. TH S SHALL BE THE DEFAULT | NVESTMENT OPTI ON FOR ENRCLLEES
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WHO FAI L TO ELECT AN | NVESTMENT OPTI ON UNLESS AND UNTI L THE BOARD DESI G
NATES BY RULE A NEW | NVESTMENT OPTI ON AS THE DEFAULT.

2. THE BOARD MAY ALSO ESTABLI SH ANY OR ALL OF THE FOLLOW NG ADDI TI ONAL
| NVESTMENT OPTI ONS:

(A) A CONSERVATI VE PRI NCI PAL PROTECTI ON FUND;

(B) A GROATH FUND;

(C) A SECURE RETURN FUND WHOSE PRI MARY OBJECTI VE |'S THE PRESERVATI ON
OF THE SAFETY OF PRI NCI PAL AND THE PROVISION OF A STABLE AND LOWRI SK
RATE OF RETURN, |F THE BOARD ELECTS TO ESTABLI SH A SECURE RETURN FUND,
THE BOARD MAY PROCURE ANY | NSURANCE, ANNUI TY, OR OTHER PRODUCT TO | NSURE
THE VALUE OF | NDI VI DUALS' ACCOUNTS AND GUARANTEE A RATE OF RETURN, THE
COST OF SUCH FUNDI NG MECHANI SM SHALL BE PAI D OUT OF THE FUND; UNDER NO
Cl RCUMBTANCES SHALL THE BOARD, PROGRAM FUND, THE STATE, OR ANY PARTI G
| PATING EMPLOYER ASSUME ANY LI ABILITY FOR | NVESTMENT OR ACTUARI AL RI SK;
THE BOARD SHALL DETERM NE WHETHER TO ESTABLI SH SUCH | NVESTMENT OPTI ONS
BASED UPON AN ANALYSIS OF THEIR COST, RISK PROFILE, BENEFIT LEVEL,
FEASI BI LI TY, AND EASE OF | MPLEMENTATI O\, OR

(D) AN ANNUI TY FUND.

3. | F THE BOARD ELECTS TO ESTABLI SH A SECURE RETURN FUND, THE BOARD
SHALL THEN DETERM NE WHETHER SUCH OPTI ON SHALL REPLACE THE TARGET DATE
OR LI FE- CYCLE FUND AS THE DEFAULT | NVESTMENT OPTI ON FOR ENROLLEES WHO DO
NOT ELECT AN | NVESTMENT OPTI ON. | N MAKI NG SUCH DETERM NATI ON, THE BOARD
SHALL CONSIDER THE COST, RISK PROFILE, BENEFIT LEVEL, AND EASE OF
ENROLLMENT | N THE SECURE RETURN FUND. THE BOARD MAY AT ANY TIME THERE-
AFTER REVISIT TH'S QUESTI ON AND, BASED UPON AN ANALYSI S OF THESE CRI TE-
RI A, ESTABLI SH El THER THE SECURE RETURN FUND OR THE LI FE- CYCLE FUND AS
THE DEFAULT FOR ENROLLEES WHO DO NOT ELECT AN | NVESTMENT OPTI ON.

S 578. BENEFITS. | NTEREST, | NVESTMENT EARNI NGS, AND | NVESTMENT LOSSES
SHALL BE ALLOCATED TO I NDI VI DUAL PROGRAM ACCOUNTS AS ESTABLI SHED BY THE
BOARD PURSUANT TO TH' S ARTI CLE. AN | NDI VI DUAL' S RETI REMENT SAVI NGS BENE-
FIT UNDER THE PROGRAM SHALL BE AN AMOUNT EQUAL TO THE BALANCE I N THE
| NDI VI DUAL' S PROGRAM ACCOUNT ON THE DATE THE RETI REMENT SAVI NGS BENEFI T
BECOVES PAYABLE. THE STATE SHALL HAVE NO LI ABILITY FOR THE PAYMENT OF
ANY BENEFI T TO ANY PARTI Cl PANT | N THE PROGRAM

S 579. EMPLOYER AND EMPLOYEE | NFORMATI ON PACKETS AND DI SCLOSURE FORMG.
1. PRIOR TO THE OPENI NG OF THE PROGRAM FOR ENROLLMENT, THE BOARD SHALL
DESIGN AND DI SSEM NATE TO ALL EMPLOYERS AN EMPLOYER | NFORMATI ON PACKET
AND AN EMPLOYEE | NFORMATI ON PACKET, WHICH SHALL | NCLUDE BACKGROUND
| NFORVATI ON ON  THE PROGRAM APPROPRI ATE DI SCLOSURES FOR EMPLOYEES, AND
| NFORMATI ON REGARDI NG THE VENDOR | NTERNET WEBSI TE DESCRI BED.

2. THE BOARD SHALL PROVIDE FOR THE CONTENTS OF BOTH THE EMPLOYEE
| NFORMATI ON PACKET AND THE EMPLOYER | NFORMATI ON PACKET.

3. THE EMPLOYEE | NFORMATI ON PACKET SHALL | NCLUDE A DI SCLOSURE FORM
THE DI SCLOSURE FORM SHALL EXPLAIN, BUT NOT BE LIMTED TO, ALL OF THE
FOLLOW NG

(A) THE BENEFI TS AND RI SKS ASSOCI ATED W TH MAKI NG CONTRI BUTI ONS TO THE
PROGRAM

(B) THE MECHANI CS OF HOW TO MAKE CONTRI BUTI ONS TO THE PROGRAM

(C) HOW TO OPT OUT OF THE PROGRAM

(D) HOW TO PARTICIPATE IN THE PROGRAM WTH A LEVEL OF EMPLOYEE
CONTRI BUTI ONS OTHER THAN THREE PERCENT:

(E) THE PROCESS FOR W THDRAWAL OF RETI REMENT SAVI NGS;

(F) HOW TO OBTAI N ADDI TI ONAL | NFORMATI ON ABOUT THE PROGRAM

(G THAT EMPLOYEES SEEKI NG FI NANCI AL ADVI CE SHOULD CONTACT FI NANCI AL
ADVI SORS, THAT PARTI Cl PATI NG EMPLOYERS ARE NOT I N A POSI TI ON TO PROVI DE



Co~NOoOUIT~hWNE

A. 8332 7

FI NANCI AL ADVI CE, AND THAT PARTI Cl PATI NG EMPLOYERS ARE NOT LI ABLE FOR
DECI SI ONS EMPLOYEES MAKE PURSUANT TO THI S ARTI CLE;

(H THAT THE PROGRAM | S NOT AN EMPLOYER- SPONSORED RETI REMENT PLAN, AND

(1) THAT THE PROGRAM FUND | S NOT GUARANTEED BY THE STATE.

4. THE EMPLOYEE | NFORVATI ON PACKET SHALL ALSO | NCLUDE A FORM FOR AN
EMPLOYEE TO NOTE H'S OR HER DECI SION TO OPT OQUT OF PARTICIPATION IN THE
PROGRAM OR ELECT TO PARTI Cl PATE WTH A LEVEL OF EMPLOYEE CONTRI BUTI ONS
OTHER THAN THREE PERCENT.

5. PARTI Cl PATI NG EMPLOYERS SHALL SUPPLY THE EMPLOYEE | NFORVATI ON PACK-
ET TO EMPLOYEES UPON LAUNCH OF THE PROGRAM  PARTI Cl PATI NG EMPLOYERS
SHALL SUPPLY THE EMPLOYEE | NFORMATI ON PACKET TO NEW EMPLOYEES AT THE
TIME OF H RING AND NEW EMPLOYEES MAY OPT OUT OF PARTICIPATION IN THE
PROGRAM OR ELECT TO PARTI Cl PATE WTH A LEVEL OF EMPLOYEE CONTRI BUTI ONS
OTHER THAN THREE PERCENT AT THAT TI ME.

S 580. PROGRAM | MPLEMENTATI ON  AND ENRCLLMENT. EXCEPT AS OTHERW SE
PROVIDED |IN TH S ARTI CLE, THE PROGRAM SHALL BE | MPLEMENTED, AND ENROLL-
MENT OF EMPLOYEES SHALL BEGA N, WTH N TWENTY-FOUR MONTHS AFTER THE
EFFECTI VE DATE OF THI S ARTI CLE. THE PROVI SIONS OF TH S SECTI ON SHALL BE
IN FORCE AFTER THE BOARD OPENS THE PROGRAM FOR ENROLLMENT.

1. EACH EMPLOYER SHALL ESTABLI SH A PAYROLL DEPOSI T RETI REMENT  SAVI NGS
ARRANGEMENT TO ALLOW EACH EMPLOYEE TO PARTI Cl PATE I N THE PROGRAM AT MOST
NI NE MONTHS AFTER THE BOARD OPENS THE PROGRAM FOR ENROLLMENT.

2. EMPLOYERS SHALL AUTOVATI CALLY ENROLL I'N THE PROGRAM EACH OF THEI R
EMPLOYEES WHO HAS NOT OPTED OQUT OF PARTICIPATION IN THE PROGRAM US| NG
THE FORM DESCRIBED IN TH S ARTI CLE AND SHALL PROVI DE PAYROLL DEDUCTI ON
RETI REMENT SAVI NGS ARRANGEMENTS FOR SUCH EMPLOYEES AND DEPCSIT, ON
BEHALF OF SUCH EMPLOYEES, THESE FUNDS | NTO THE PROGRAM SMALL EMPLOYERS
MAY, BUT ARE NOT REQUIRED TO, PROVIDE PAYROLL DEDUCTI ON RETI REMENT
SAVI NGS ARRANGEMENTS FOR EACH EMPLOYEE WHO ELECTS TO PARTI CI PATE I N THE
PROGRAM

3. ENRCLLEES SHALL HAVE THE ABILITY TO SELECT A CONTRI BUTION LEVEL
INTO THE FUND. TH S LEVEL MAY BE EXPRESSED AS A PERCENTAGE OF WAGES OR
AS A DOLLAR AMOUNT UP TO THE DEDUCTI BLE AMOUNT FOR THE ENRCLLEE' S TAXA-
BLE YEAR UNDER SECTI ON 219(B) (1) (A) OF THE | NTERNAL REVENUE CODE. ENRCL-
LEES MAY CHANGE THEI R CONTRI BUTI ON LEVEL AT ANY TI Mg, SUBJECT TO RULES
PROMULGATED BY THE BOARD. | F AN ENROLLEE FAI LS TO SELECT A CONTRI BUTI ON
LEVEL USING THE FORM DESCRIBED IN TH S ARTI CLE, THEN HE OR SHE SHALL
CONTRI BUTE THREE PERCENT OF H S OR HER WAGES TO THE PROGRAM  PROVI DED
THAT SUCH CONTRI BUTIONS SHALL NOT CAUSE THE ENROLLEE' S TOTAL CONTRI B-
UTI ONS TO | RAS FOR THE YEAR TO EXCEED THE DEDUCTI BLE AMOUNT FOR THE
ENROLLEE' S TAXABLE YEAR UNDER SECTION 219(B)(1)(A) OF THE | NTERNAL
REVENUE CODE.

4. ENROLLEES MAY SELECT AN | NVESTMENT OPTION FROM THE PERM TTED
I NVESTMENT COPTIONS LISTED |IN TH S ARTI CLE. ENRCLLEES MAY CHANGE THEI R
I NVESTMENT OPTI ON AT ANY TIME, SUBJECT TO RULES PROMULGATED BY THE
BOARD. IN THE EVENT THAT AN ENROLLEE FAILS TO SELECT AN | NVESTMENT
OPTI ON, THAT ENROLLEE SHALL BE PLACED IN THE | NVESTMENT OPTI ON SELECTED
BY THE BOARD AS THE DEFAULT UNDER THI S ARTI CLE. | F THE BOARD HAS NOT
SELECTED A DEFAULT | NVESTMENT OPTI ON UNDER THI S ARTI CLE, THEN AN ENROL-
LEE WHO FAILS TO SELECT AN I NVESTMENT OPTI ON SHALL BE PLACED IN THE
LI FE- CYCLE FUND | NVESTMENT OPTI ON.

5. FOLLOWN NG | NI TI AL | MPLEMENTATI ON OF THE PROGRAM PURSUANT TO THI' S
SECTI ON, AT LEAST ONCE EVERY YEAR, PARTI Cl PATI NG EMPLOYERS SHALL DESI G
NATE AN OPEN ENRCLLMENT PERI GD DURING WHI CH EMPLOYEES WHO PREVI QUSLY
OPTED QUT OF THE PROGRAM NMAY ENROLL IN THE PROGRAM
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6. AN EMPLOYEE WHO OPTS OUT OF THE PROGRAM WHO SUBSEQUENTLY WANTS TO
PARTI CI PATE THROUGH THE PARTI Cl PATI NG EMPLOYER S PAYROLL DEPCSI T RETI RE-
MENT SAVI NGS ARRANGEMENT NMAY ONLY ENROLL DURING THE PARTI Cl PATI NG
EMPLOYER S DESI GNATED OPEN ENROLLMENT PERIOD OR |F PERM TTED BY THE
PARTI Cl PATI NG EMPLOYER AT AN EARLI ER TI ME.

7. EMPLOYERS SHALL RETAIN THE OPTI ON AT ALL TIMES TO SET UP ANY TYPE
OF EMPLOYER- SPONSORED RETI REMENT PLAN OR TO OFFER AN AUTOVATI C  ENROLL-
MENT PAYROLL DEDUCTI ON | RA, | NSTEAD OF HAVI NG A PAYROLL DEPCSI T RETI RE-
MENT SAVI NGS ARRANGEMENT TO ALLOW EMPLOYEE PARTI Cl PATI ON I N THE PROGRAM

8. AN EMPLOYEE MAY TERM NATE H'S OR HER PARTI Cl PATION IN THE PROGRAM
AT ANY TIME I N A MANNER PRESCRI BED BY THE BOARD.

9. THE BOARD SHALL ESTABLI SH AND MAI NTAI N AN | NTERNET WEBSI TE DESI GNED
TO ASSI ST EMPLOYERS | N | DENTI FYI NG PRI VATE SECTOR PROVI DERS OF RETI RE-
MENT ARRANGEMENTS THAT CAN BE SET UP BY THE EMPLOYER RATHER THAN ALLOW
I NG EMPLOYEE PARTI Cl PATION | N THE PROGRAM UNDER THI S ARTI CLE; HOWEVER,
THE BOARD SHALL ONLY ESTABLI SH AND MAI NTAIN AN | NTERNET WEBSI TE UNDER
TH'S SUBSECTION IF THERE 1S SUFFICIENT | NTEREST | N SUCH AN | NTERNET
VEEBSI TE BY PRI VATE SECTOR PROVI DERS AND | F THE PRI VATE SECTOR PROVI DERS
FURNI SH THE FUNDI NG NECESSARY TO ESTABLI SH AND MAI NTAI'N THE | NTERNET
VEBSI TE. THE BOARD MJST PROVI DE PUBLI C NOTI CE OF THE AVAI LABI LI TY OF AND
THE PROCESS FOR | NCLUSI ON ON THE | NTERNET WEBSITE BEFORE | T BECOVES
PUBLI CLY AVAILABLE. TH' S |INTERNET WEBSITE MJST BE AVAI LABLE TO THE
PUBLI C BEFORE THE BOARD OPENS THE PROGRAM FOR ENRCLLMENT, AND THE | NTER-
NET WEBSI TE ADDRESS MUST BE | NCLUDED ON ANY | NTERNET WEBSI TE POSTI NG OR
OTHER MATERI ALS REGARDING THE PROGRAM OFFERED TO THE PUBLI C BY THE
BOARD.

S 581. PAYMENTS. EMPLOYEE CONTRI BUTI ONS DEDUCTED BY THE PARTI Cl PATI NG
EMPLOYER THROUGH PAYRCLL DEDUCTI ON SHALL BE PAI D BY THE PARTI Cl PATI NG
EMPLOYER TO THE FUND USING ONE OR MORE PAYROLL DEPCSIT RETI REMENT
SAVI NGS ARRANGEMENTS ESTABLI SHED BY THE BQOARD UNDER TH' S ARTI CLE,
El THER:

1. ON OR BEFORE THE LAST DAY OF THE MONTH FOLLOW NG THE MONTH I N VWH CH
THE COVPENSATI ON OTHERW SE WOULD HAVE BEEN PAYABLE TO THE EMPLOYEE I[N
CASH, OR

2. BEFORE SUCH LATER DEADLI NE PRESCRI BED BY THE BOARD FOR NMAKI NG SUCH
PAYMENTS, BUT NOT LATER THAN THE DUE DATE FOR THE DEPOCSIT OF TAX
REQUIRED TO BE DEDUCTED AND W THHELD RELATI NG TO COLLECTI ON OF | NCOVE
TAX AT SOURCE ON WAGES OR FOR THE DEPOSI T OF TAX REQU RED TO BE PAID
UNDER THE UNEMPLOYMENT | NSURANCE SYSTEM FOR THE PAYROLL PERI GD TO WH CH
SUCH PAYMENTS RELATE.

S 582. DUTY AND LIABILITY OF THE STATE. 1. THE STATE SHALL HAVE NO
DUTY OR LI ABILITY TO ANY PARTY FOR THE PAYMENT OF ANY RETI REMENT SAVI NGS
BENEFI TS ACCRUED BY ANY |NDIVIDUAL UNDER THE PROGRAM ANY FI NANCI AL
LI ABILITY FOR THE PAYMENT OF RETI REMENT SAVI NGS BENEFI TS |IN EXCESS OF
FUNDS AVAI LABLE UNDER THE PROGRAM SHALL BE BORNE SOLELY BY THE ENTI Tl ES
W TH WHOM THE BOARD CONTRACTS TO PROVI DE | NSURANCE TO PROTECT THE VALUE
OF THE PROGRAM

2. NO STATE BOARD, COWM SSI ON, OR AGENCY, OR ANY OFFI CER, EMPLOYEE, OR
MEMBER THEREOF 1S LIABLE FOR ANY LOSS OR DEFI Cl ENCY RESULTI NG FROM
PARTI CULAR | NVESTMENTS SELECTED UNDER THI' S ARTICLE, EXCEPT FOR ANY
LI ABI LI TY THAT ARI SES OQUT OF A BREACH OF FI DUCI ARY DUTY.

S 583. DUTY AND LI ABI LI TY OF PARTI Cl PATI NG EMPLOYERS. 1. PARTI Cl PAT-
I NG EMPLOYERS SHALL NOT HAVE ANY LIABILITY FOR AN EMPLOYEE' S DECI SI ON TO
PARTI CI PATE I N, OR OPT OQUT OF, THE PROGRAM OR FOR THE | NVESTMENT DECI -
SIONS OF THE BOARD OR OF ANY ENROLLEE.
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2. A PARTI Cl PATI NG EMPLOYER SHALL NOT BE A FI DUCI ARY, OR CONSI DERED TO
BE A FIDUCI ARY, OVER THE PROGRAM A PARTI CI PATI NG EMPLOYER SHALL NOT
BEAR RESPONSI Bl LI TY FOR THE ADM NI STRATI ON, | NVESTMENT, OR | NVESTMENT
PERFORMANCE OF THE PROGRAM A PARTI Cl PATI NG EMPLOYER SHALL NOT BE LI ABLE
WTH REGARD TO | NVESTMENT RETURNS, PROGRAM DESI G\, AND BENEFI TS PAID TO
PROGRAM PARTI Cl PANTS.

S 584. AUDIT AND REPORTS. 1. THE BOARD SHALL ANNUALLY SUBM T:

(A) AN AUDI TED FI NANCI AL REPORT, PREPARED | N ACCORDANCE W TH GENERALLY
ACCEPTED ACCOUNTI NG PRI NCI PLES, ON THE OPERATI ONS OF THE PROGRAM DURI NG
EACH CALENDAR YEAR BY JULY FI RST OF THE FOLLOW NG YEAR TO THE GOVERNCR,
THE COWTROLLER, THE COWM SSI ONER AND THE SENATE AND ASSEMBLY; AND

(B) A REPORT PREPARED BY THE BOARD, WHI CH SHALL | NCLUDE, BUT IS NOT
LIMTED TO, A SUWARY OF THE BENEFI TS PROVI DED BY THE PROGRAM | NCLUDI NG
THE NUMBER OF ENRCLLEES IN THE PROGRAM THE PERCENTAGE AND AMOUNTS OF
I NVESTMENT OPTI ONS AND RATES OF RETURN, AND SUCH OTHER | NFORVATI ON  THAT
IS RELEVANT TO MAKE A FULL, FAIR AND EFFECTI VE DI SCLOSURE OF THE OPER-
ATIONS OF THE PROGRAM AND THE FUND. THE ANNUAL AUDI T SHALL BE MADE BY AN
| NDEPENDENT CERTI FI ED PUBLI C ACCOUNTANT AND SHALL | NCLUDE, BUT IS NOT
LIMTED TO, DI RECT AND | NDI RECT COSTS ATTRI BUTABLE TO THE USE OF OUTSI DE
CONSULTANTS, | NDEPENDENT CONTRACTORS, AND ANY OTHER PERSONS WHO ARE NOT
STATE EMPLOYEES FOR THE ADM NI STRATI ON OF THE PROGRAM

2. IN ADDI TI ON TO ANY OTHER STATEMENTS OR REPORTS REQUI RED BY LAW THE
BOARD SHALL PROVI DE PERI ODI C REPORTS AT LEAST ANNUALLY TO PARTI Cl PATI NG
EMPLOYERS, REPORTI NG THE NAMES OF EACH ENROLLEE EMPLOYED BY THE PARTI C-
| PATI NG EMPLOYER AND THE AMOUNTS OF CONTRI BUTI ONS MADE BY THE PARTIC
| PATI NG EMPLOYER ON BEHALF OF EACH EMPLOYEE DURI NG THE REPORTI NG PERI OD,
AS WELL AS TO ENROLLEES, REPORTI NG CONTRI BUTI ONS AND | NVESTMENT | NCOVE
ALLCCATED TO, W THDRAWALS FROM AND BALANCES I N THEI R PROGRAM ACCOUNTS
FOR THE REPORTI NG PERI OD. SUCH REPCORTS MAY | NCLUDE ANY OTHER | NFORVATI ON
REGARDI NG THE PROGRAM AS THE BOARD NMAY DETERM NE.

S 585. PENALTIES. 1. AN EMPLOYER WHO FAI LS W THOUT REASONABLE CAUSE TO
ENRCLL AN EMPLOYEE | N THE PROGRAM W THI N THE Tl ME PRESCRI BED UNDER THI S
ARTI CLE SHALL BE SUBJECT TO A PENALTY EQUAL TO

(A) TWO HUNDRED FI FTY DOLLARS FOR EACH EMPLOYEE FOR EACH CALENDAR YEAR
OR PORTI ON OF A CALENDAR YEAR DURING WH CH THE EMPLOYEE NEITHER WAS
ENRCLLED IN THE PROGRAM NOR HAD ELECTED OUT OF PARTI Cl PATION I N THE
PROGRAM OR

(B) FOR EACH CALENDAR YEAR BEG NNI NG AFTER THE DATE A PENALTY HAS BEEN
ASSESSED W TH RESPECT TO AN EMPLOYEE, FIVE HUNDRED DOLLARS FOR ANY
PORTI ON OF THAT CALENDAR YEAR DURI NG WHI CH SUCH EMPLOYEE CONTI NUES TO BE
UNENROLLED W THOUT ELECTI NG OUT OF PARTI Cl PATI ON | N THE PROGRAM

2. AFTER DETERM NI NG THAT AN EMPLOYER IS SUBJECT TO PENALTY UNDER THI S
SECTION FOR A CALENDAR YEAR, THE DEPARTMENT SHALL | SSUE A NOTI CE OF
PROPOSED ASSESSMENT TO SUCH EMPLOYER, STATI NG THE NUMBER OF EMPLOYEES
FOR VWH CH THE PENALTY IS PROPOSED UNDER THI S SECTI ON AND THE NUMBER OF
EMPLOYEES FOR VWH CH THE PENALTY | S PROPOSED UNDER THI S SECTI ON FOR SUCH
CALENDAR YEAR, AND THE TOTAL AMOUNT OF PENALTI ES PROPOSED. UPON THE
EXPI RATI ON OF NI NETY DAYS AFTER THE DATE ON WHICH A NOTI CE OF PROPGOSED
ASSESSVMENT  WAS | SSUED, THE PENALTI ES SPECI FI ED THEREI N SHALL BE DEEMED
ASSESSED, UNLESS THE EMPLOYER HAD FI LED A PROTEST WTH THE DEPARTMENT
UNDER THI'S SECTION. |F, WTH N NI NETY DAYS AFTER THE DATE ON VHICH I T
WAS | SSUED, A PROTEST OF A NOTI CE OF PROPOSED ASSESSMENT |'S FI LED UNDER
TH'S SECTION, THE PENALTI ES SPECI FI ED THEREI N SHALL BE DEEMED ASSESSED
UPON THE DATE WHEN THE DECI SI ON OF THE DEPARTMENT W TH RESPECT TO THE
PROTEST BECOMES FI NAL.
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3. A WRITTEN PROTEST AGAI NST THE PROPOSED ASSESSMENT SHALL BE FI LED
WTH THE DEPARTMENT [IN SUCH FORM AS THE DEPARTMENT NMAY BY RULE
PRESCRI BE, SETTI NG FORTH THE GROUNDS ON WHI CH SUCH PROTEST IS BASED. |IF
SUCH A PROTEST IS FILED WTHI N NI NETY DAYS AFTER THE DATE THE NOTI CE OF
PROPOSED ASSESSMENT |S | SSUED, THE DEPARTMENT SHALL RECONSI DER THE
PROPOSED ASSESSMVENT AND SHALL GRANT THE EMPLOYER A HEARI NG AS SOON AS
PRACTI CABLE AFTER SUCH RECONSI DERATI ON AND HEARI NG, THE DEPARTMENT SHALL
ISSUE A NOTICE OF DECISION TO THE EMPLOYER, SETTI NG FORTH THE DEPART-
MENT' S FI NDI NGS OF FACT AND THE BASIS OF DECI SION. THE DECI SION OF THE
DEPARTMENT SHALL BECOME FI NAL:

(A) | F NO ACTI ON FOR REVI EW OF THE DECI SI ON | S COMVENCED, ON THE DATE
ON WH CH THE TI ME FOR COMVENCEMENT OF SUCH REVI EW HAS EXPI RED;, OR

(B) I'F A TIMELY ACTI ON FOR REVI EW CF THE DECI SI ON | S COMVENCED, ON THE
DATE ALL PROCEEDI NGS | N COURT FOR THE REVIEW OF SUCH ASSESSMENT HAVE
TERM NATED OR THE TI ME FOR THE TAKI NG THEREOF HAS EXPI RED W THOUT SUCH
PROCEEDI NGS BEI NG | NSTI TUTED.

4. AS SOON AS PRACTI CABLE AFTER THE PENALTI ES SPECI FI ED I N A NOTI CE OF
PROPOSED ASSESSMENT ARE DEEMED ASSESSED, THE DEPARTMENT SHALL @G VE
NOTlI CE TO THE EMPLOYER LI ABLE FOR ANY UNPAI D PORTI ON OF SUCH ASSESSMENT,
STATI NG THE AMOUNT DUE AND DEMANDI NG PAYMENT. | F AN EMPLOYER NEGECTS OR
REFUSES TO PAY THE ENTI RE LI ABI LI TY SHOAMN ON THE NOTI CE AND DEMAND W TH-
IN TEN DAYS AFTER THE NOTI CE AND DEMAND | S | SSUED, THE UNPAI D AMOUNT OF
THE LI ABILITY SHALL BE A LIEN I N FAVOR OF THE STATE UPON ALL PROPERTY
AND RIGHTS TO PROPERTY, WHETHER REAL OR PERSONAL, BELONG NG TO THE
EMPLOYER.

5. AN EMPLOYER VWHO HAS OVERPAI D A PENALTY ASSESSED UNDER THI S SECTI ON
MAY FILE A CLAIM FOR REFUND WTH THE DEPARTMENT. A CLAIM SHALL BE IN
VWRI TING I N SUCH FORM AS THE DEPARTMENT MAY BY RULE PRESCRI BE AND SHALL
STATE THE SPECI FI C GROUNDS UPON VWHICH I T IS FOUNDED. AS SOON AS PRACTI -
CABLE AFTER A CLAIM FOR REFUND | S FI LED, THE DEPARTMENT SHALL EXAM NE | T
AND EI THER | SSUE A REFUND OR | SSUE A NOTI CE OF DENIAL. | F SUCH A PROTEST
IS FI LED, THE DEPARTMENT SHALL RECONSIDER THE DEN AL AND GRANT THE
EMPLOYER A HEARING ~AS SOON AS PRACTI CABLE AFTER SUCH RECONSI DERATI ON
AND HEARI NG THE DEPARTMENT SHALL ISSUE A NOTICE OF DECISION TO THE
EMPLOYER. THE NOTICE SHALL SET FORTH BRI EFLY THE DEPARTMENT' S FI NDI NGS
OF FACT AND THE BASIS OF DECI SION I N EACH CASE DECIDED IN VWHOLE OR IN
PART ADVERSELY TO THE EMPLOYER. A DENIAL OF A CLAIM FOR REFUND BECOMVES
FI NAL NI NETY DAYS AFTER THE DATE OF | SSUANCE OF THE NOTI CE OF THE DEN AL
EXCEPT FOR SUCH AMOUNTS DENIED AS TO WHICH THE EMPLOYER HAS FILED A
PROTEST WTH THE DEPARTMENT. |F A PROTEST HAS BEEN TI MELY FI LED, THE
DECI S| ON OF THE DEPARTMENT SHALL BECOVE FI NAL:

(A) I'F NO ACTION FOR REVIEWCOF THE DECI SION IS COMENCED ON THE DATE
ON WH CH THE TI ME FOR COMVENCEMENT OF SUCH REVI EW HAS EXPI RED, OR

(B) IF A TIMELY ACTION FOR REVIEW OF THE DECI SION | S COMVENCED ON THE
DATE ALL PROCEEDI NGS | N COURT FOR THE REVIEW OF SUCH ASSESSMENT HAVE
TERM NATED OR THE TI ME FOR THE TAKI NG THEREOF HAS EXPI RED W THOUT SUCH
PROCEEDI NGS BEI NG | NSTI TUTED.

6. NO NOTI CE OF PROPOSED ASSESSMENT MAY BE | SSUED WTH RESPECT TO A
CALENDAR YEAR AFTER JUNE THI RTI ETH OF THE FOURTH SUBSEQUENT CALENDAR
YEAR. NO CLAIM FOR REFUND MAY BE FI LED MORE THAN ONE YEAR AFTER THE DATE
OF PAYMENT OF THE AMOUNT TO BE REFUNDED.

7. WHENEVER NOTICE | S REQUIRED BY THIS SECTION, IT MAY BE GVEN OR
ISSUED BY MAILING IT BY FIRST-CLASS MAIL ADDRESSED TO THE PERSON
CONCERNED AT HI'S OR HER LAST KNOMN ADDRESS.

8. ALL BOOKS AND RECORDS AND OTHER PAPERS AND DOCUMENTS RELEVANT TO
THE DETERM NATION COF ANY PENALTY DUE UNDER THI S SECTI ON SHALL, AT ALL
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TI MES DURI NG BUSI NESS HOURS OF THE DAY, BE SUBJECT TO | NSPECTI ON BY THE
DEPARTMENT OR | TS DULY AUTHORI ZED AGENTS AND EMPLOYEES.

9. THE DEPARTMENT MAY REQUI RE EMPLOYERS TO REPORT | NFORMATI ON RELEVANT
TO THEIR COWLIANCE WTH TH'S ARTICLE ON TAX RETURNS AND FAI LURE TO
PROVI DE THE REQUESTED | NFORMATI ON ON A RETURN SHALL CAUSE SUCH RETURN TO
BE TREATED AS UNPROCESSABLE.

10. FOR PURPOSES OF ANY PROVI SI ON OF STATE LAW ALLOW NG THE DEPARTMENT
OR ANY OTHER AGENCY OF THI S STATE TO OFFSET AN AMOUNT OWNED TO A TAXPAYER
AGAI NST A TAX LI ABILITY OF THAT TAXPAYER OR ALLON NG THE DEPARTMENT TO
OFFSET AN OVERPAYMENT OF TAX AGAI NST ANY LIABILITY OAED TO THE STATE, A
PENALTY ASSESSED UNDER THI S SECTI ON SHALL BE DEEMED TO BE A TAX LI ABIL-
| TY OF THE EMPLOYER AND ANY REFUND DUE TO AN EMPLOYER SHALL BE DEEMED TO
BE AN OVERPAYMENT OF TAX OF THE EMPLOYER

11. EXCEPT AS PROVIDED IN TH' S SUBSECTI ON, ALL | NFORMATI ON RECEI VED BY
THE DEPARTMENT FROM RETURNS FI LED BY AN EMPLOYER OR FROM ANY | NVESTI -
GATI ON CONDUCTED UNDER THE PROVI SI ONS OF THI S ARTI CLE SHALL BE CONFI DEN-
TI AL, EXCEPT FOR OFFI Cl AL PURPOSES W THI N THE DEPARTMENT OR PURSUANT TO
OFFI CI AL PROCEDURES FOR COLLECTION OF PENALTIES ASSESSED UNDER THI S
ARTI CLE. NOTHI NG CONTAINED I N THI S SUBSECTI ON SHALL PREVENT THE DI REC-
TOR FROM PUBLI SHI NG OR MAKI NG AVAI LABLE TO THE PUBLI C REASONABLE STATI S-
TICS CONCERNING THE OPERATION OF THI S ARTI CLE WHEREI N THE CONTENTS OF
RETURNS ARE GROUPED | NTO AGGREGATES IN SUCH A WAY THAT THE SPECIFIC
| NFORMATI ON OF ANY EMPLOYER SHALL NOT BE DI SCLOSED. NOTHI NG CONTAI NED | N
THI' S SUBSECTI ON SHALL PREVENT THE DI RECTOR FROM DI VULG NG | NFORMATI ON TO
AN AUTHORI ZED REPRESENTATI VE OF THE EMPLOYER OR TO ANY PERSON PURSUANT
TO A REQUEST OR AUTHORI ZATI ON MADE BY THE EMPLOYER OR BY AN AUTHORI ZED
REPRESENTATI VE OF THE EMPLOYER

12. CIVIL PENALTIES AND FEES COLLECTED UNDER TH S ARTI CLE SHALL BE
DEPCSI TED W TH THE DEPARTMENT OF TAXATI ON AND FI NANCE FOR PURPOSES DEDI -
CATED TO THE ADM NI STRATI ON OF THE PROGRAM

13. THE DEPARTMENT MAY CHARGE THE BOARD A REASONABLE FEE FOR | TS COSTS
IN PERFORM NG | TS DUTI ES UNDER THIS SECTION TO THE EXTENT THAT SUCH
COSTS HAVE NOT BEEN RECOVERED FROM PENALTI ES | MPOSED UNDER THI S SECTI ON.

14. THI'S SECTION SHALL BECOVE OPERATI VE NI NE MONTHS AFTER THE BQARD
NOTI FI ES THE DI RECTOR THAT THE PROGRAM HAS BEEN | MPLEMENTED. UPON
RECEI PT OF SUCH NOTI FI CATI ON FROM THE BOARD, THE DEPARTMENT SHALL | MVE-
DI ATELY POST ON I TS | NTERNET WEBSI TE A NOTI CE STATI NG THAT THI S SECTI ON
| S OPERATI VE AND THE DATE THAT IT IS FI RST OPERATI VE. TH S NOTI CE SHALL
| NCLUDE A STATEMENT THAT RATHER THAN ENROLLI NG EMPLOYEES |IN THE PROGRAM
UNDER THI S ARTI CLE, EMPLOYERS MAY SPONSOR AN ALTERNATI VE ARRANGEMENT.

S 586. DELAYED | MPLEMENTATI ON. | F THE BOARD DOES NOT OBTAI N ADEQUATE
FUNDS TO | MPLEMENT THE PROGRAM W THIN THE TIME FRAME SET FORTH UNDER
TH S ARTI CLE, THE BOARD MAY DELAY THE | MPLEMENTATI ON OF THE PROGRAM

S 587. FEDERAL CONSI DERATI ONS. THE BOARD SHALL REQUEST I N WRI TI NG AN
OPI Nl ON OR RULI NG FROM THE APPROPRI ATE ENTI TY W TH JURI SDI CTI ON OVER THE
FEDERAL EMPLOYEE RETI REMENT | NCOVE SECURI TY ACT REGARDI NG THE APPLI CA-
BILITY OF THE FEDERAL EMPLOYEE RETI REMENT | NCOVE SECURI TY ACT TO THE
PROGRAM THE BOARD MAY NOT | MPLEMENT THE PROGRAM | F THE | RA ARRANGEMENTS
OFFERED UNDER THE PROGRAM FAIL TO QUALIFY FOR THE FAVORABLE FEDERAL
| NCOVE TAX TREATMENT ORDI NARILY ACCORDED TO | RAS UNDER THE | NTERNAL
REVENUE CODE OR IF I T | S DETERM NED THAT THE PROGRAM |S AN EMPLOYEE
BENEFI T PLAN AND STATE OR EMPLOYER LI ABILITY IS ESTABLI SHED UNDER THE
FEDERAL EMPLOYEE RETI REMENT | NCOVE SECURI TY ACT.

S 3. The state finance |aw is anmended by addi ng two new sections 99-x
and 99-y to read as foll ows:
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S 99-X. NEW YORK STATE SECURE CHO CE SAVI NGS PROGRAM FUND. 1. THERE
| S HEREBY ESTABLI SHED W THI N THE CUSTODY OF THE STATE COWTROLLER, OR
HS OR HER DESIGNEE, |IN CONSULTATION W TH THE NEW YORK STATE SECURE
CHO CE SAVI NGS PROGRAM BOARD, A NEW FUND TO BE KNOAWN AS THE NEW YORK
STATE SECURE CHO CE SAVI NGS PROGRAM FUND.

2. THE FUND SHALL | NCLUDE THE | NDI VI DUAL RETI REMENT ACCOUNTS OF ENROL-
LEES, WHI CH SHALL BE ACCOUNTED FOR AS | NDI VI DUAL ACCOUNTS.

3. MONEYS IN THE FUND SHALL CONSI ST OF MONEYS RECEI VED FROM ENROLLEES
AND PARTI Cl PATI NG EMPLOYERS PURSUANT TO AUTOVATI C PAYROLL DEDUCTI ONS AND
CONTRI BUTI ONS TO SAVI NGS MADE UNDER THE NEW YORK STATE SECURE CHO CE
SAVI NGS PROGRAM PURSUANT TO ARTICLE 14-C OF THE RETI REMENT AND SOCI AL
SECURI TY LAW

4. THE FUND SHALL BE OPERATED IN A MANNER DETERM NED BY THE NEW YORK
STATE SECURE CHO CE SAVINGS PROGRAM BOARD, PROVI DED THAT THE FUND | S
OPERATED SO THAT THE ACCOUNTS OF ENROLLEES ESTABLI SHED UNDER THE PROGRAM
MEET THE REQUI REMENTS FOR | RAS UNDER THE | NTERNAL REVENUE CODE.

5. THE AMOUNTS DEPCSI TED I N THE FUND SHALL NOT CONSTI TUTE PROPERTY OF
THE STATE AND THE FUND SHALL NOT BE CONSTRUED TO BE A DEPARTMENT, | NSTI -
TUTI ON, OR AGENCY OF THE STATE. AMOUNTS ON DEPCSI T | N THE FUND SHALL NOT
BE COW NGLED W TH STATE FUNDS AND THE STATE SHALL HAVE NO CLAIM TO OR
AGAI NST, OR | NTEREST I N, SUCH FUNDS.

S 99-Y. NEW YORK STATE SECURE CHO CE ADM NI STRATIVE FUND. 1. THERE IS
HEREBY ESTABLI SHED W THI N THE CUSTODY OF THE STATE COMWPTROLLER, OR HI'S
OR HER DESIGNEE, | N CONSULTATION WTH THE NEW YORK STATE SECURE CHO CE
SAVI NGS PROGRAM BOARD, A NEW FUND TO BE KNOAWN AS THE NEW YORK STATE
SECURE CHO CE ADM NI STRATI VE FUND.

2. THE NEW YORK STATE SECURE CHO CE SAVI NGS PROGRAM BOARD SHALL USE
MONEYS | N THE ADM NI STRATI VE FUND TO PAY FOR ADM NI STRATI VE EXPENSES | T
I NCURS | N THE PERFORMANCE OF | TS DUTI ES UNDER THE NEW YORK STATE SECURE
CHO CE SAVI NGS PROGRAM PURSUANT TO ARTI CLE 14-C OF THE RETIREMENT AND
SOCI AL SECURI TY LAW

3. THE NEW YORK STATE SECURE CHO CE SAVI NGS PROGRAM BOARD SHALL USE
MONEYS IN THE ADM NI STRATIVE FUND TO COVER START-UP ADM NI STRATI VE
EXPENSES | T |INCURS I N THE PERFORMANCE OF | TS DUTI ES UNDER ARTI CLE 14-C
OF THE RETI REMENT AND SOCI AL SECURI TY LAW

4. THE ADM NI STRATI VE FUND MAY RECEI VE ANY GRANTS OR OTHER MONEYS
DESI GNATED FOR ADM NI STRATI VE PURPOSES FROM THE STATE, OR ANY UNIT OF
FEDERAL OR LOCAL GOVERNMENT, OR ANY OTHER PERSON, FIRM PARTNERSHI P, OR
CORPORATI ON.  ANY | NTEREST EARNI NGS THAT ARE ATTRI BUTABLE TO MONEYS I N
THE ADM NI STRATI VE FUND MUST BE DEPGCSI TED | NTO THE ADM NI STRATI VE FUND.

S 4. This act shall take effect imediately.



