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STATE OF NEW YORK

8093
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
June 8, 2015

Introduced by M of A TITONE -- read once and referred to the Commttee
on Consuner Affairs and Protection

AN ACT to anend the general business law, in relation to the nmanufacture
and sale of snartphones that are capable of being decrypted and
unl ocked by the manufacturer

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
399-k to read as foll ows:

S 399- K. SMARTPHONES. 1. FOR THE PURPOSES OF THI S SECTI ON, THE FOLLOW
| NG TERVS HAVE THE FOLLOW NG MEANI NGS:

(A) "SMARTPHONE" MEANS A CELLULAR RADI O TELEPHONE OR OTHER MOBI LE
VO CE COVWUNI CATI ONS HANDSET DEVICE THAT |INCLUDES THE  FOLLOW NG
FEATURES:

. UTILIZES A MBI LE OPERATI NG SYSTEM

1. POSSESSES THE CAPABI LI TY TO UTI LI ZE MOBI LE SOFTWARE APPLI CATI ONS,
ACCESS AND BROWSE THE | NTERNET, UTI LI ZE TEXT MESSAG NG UTI LI ZE DI d TAL
VO CE SERVI CE, AND SEND AND RECEI VE EMAI L.

[11. HAS W RELESS NETWORK CONNECTI VI TY.

V. 1S CAPABLE OF OPERATING ON A LONG TERM EVOLUTI ON NETWORK OR
SUCCESSOR W RELESS DATA NETWORK COVMUNI CATI ON STANDARDS.

(B) "SOLD IN NEW YORK, " OR ANY VARI ATION THEREOF, MEANS THAT THE
SMARTPHONE IS SOLD AT RETAIL FROM A LOCATION W THI N THE STATE, OR THE
SMARTPHONE | S SOLD AND SHI PPED TO AN END- USE CONSUMVER AT AN ADDRESS
WTH N THE STATE. "SOLD I N NEW YORK" DOES NOT | NCLUDE A SMARTPHONE THAT
| S RESCLD IN THE STATE ON THE SECONDHAND MARKET OR THAT | S CONSI GNED AND
HELD AS COLLATERAL ON A LQOAN.

(© "LEASED IN NEW YORK," OR ANY VARI ATION THEREOF, MEANS THAT THE
SMARTPHONE |S CONTRACTED FOR A SPECI FI ED PERI OD OF TI ME TO AN END- USE
CONSUMER AT AN ADDRESS W THI N THE STATE.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. ANY SMARTPHONE THAT | S MANUFACTURED ON OR AFTER JANUARY FI RST, TWD
THOUSAND SI XTEEN, AND SOLD OR LEASED I N NEW YORK, SHALL BE CAPABLE OF
BEI NG DECRYPTED AND UNLOCKED BY | TS MANUFACTURER OR | TS OPERATI NG SYSTEM
PROVI DER.

3. THE SALE OR LEASE IN NEW YORK OF A SMARTPHONE MANUFACTURED ON OR
AFTER JANUARY FI RST, TWO THOUSAND S| XTEEN THAT | S NOT CAPABLE OF BEING
DECRYPTED AND UNLOCKED BY |ITS MANUFACTURER OR I TS OPERATI NG SYSTEM
PROVI DER SHALL SUBJECT THE SELLER OR LESSOR TO A CIVIL PENALTY OF TWO
THOUSAND FI VE HUNDRED DOLLARS FOR EACH SMARTPHONE SOLD OR LEASED IF IT
| S DEMONSTRATED THAT THE SELLER OR LESSOR OF THE SMARTPHONE KNEW AT THE
TIME OF THE SALE OR LEASE THAT THE SMARTPHONE WAS NOT CAPABLE OF BEI NG
DECRYPTED AND UNLOCKED BY | TS MANUFACTURER OR | TS OPERATING SYSTEM
PROVI DER. NO SELLER OR LESSOR WHO PAYS THE Cl VIL PENALTY MAY PASS ANY
PORTI ON OF THAT PENALTY ON TO ANY PURCHASER OF SMARTPHONES BY RAI SING
THE SALES OR LEASE PRI CE OF SMARTPHONES.

4. THE RETAIL SALE OR LEASE OF A SMARTPHONE MANUFACTURED ON OR AFTER
JANUARY FI RST, TWO THOUSAND SIXTEEN THAT |S NOT CAPABLE OF BEING
DECRYPTED AND UNLOCKED BY |ITS MANUFACTURER OR I TS OPERATI NG SYSTEM
PROVI DER SHALL NOT RESULT IN LIABILITY TO THE SELLER OR LESSOR IF THE
I NABI LITY OF THE MANUFACTURER AND OPERATI NG SYSTEM PROVI DER TO DECRYPT
AND UNLOCK THE SMARTPHONE IS THE RESULT OF ACTI ONS TAKEN BY ANY PERSON
OR ENTITY OTHER THAN THE MANUFACTURER, THE OPERATI NG SYSTEM PROVI DER,
THE SELLER, OR THE LESSOR SO LONG AS SUCH ACTI ONS WERE UNAUTHORI ZED BY
THE MANUFACTURER, THE OPERATING SYSTEM PROVIDER, THE SELLER, OR THE
LESSOR UNLESS AT THE TIME OF SALE OR LEASE THE SELLER OR LESSOR HAD
RECEI VED NOTI FI CATI ON THAT THE MANUFACTURER AND OPERATI NG SYSTEM PROVI D-
ER WERE UNABLE TO DECRYPT AND UNLOCK SMARTPHONES THAT HAD BEEN ACTED
UPON | N THE MANNER DESCRI BED ABOVE.

5. ACVIL SUT TO ENFORCE THI S SECTI ON MAY BE BROUGHT BY THE FOLLOW
I NG PARTIES AND NONE OTHERS: (A) THE ATTORNEY GENERAL, FOR ANY SALE OR
LEASE OF A SMARTPHONE | N NEW YORK, AND (B) THE DI STRI CT ATTORNEY FOR ANY
SALE OR LEASE OF A SMARTPHONE | N THE COUNTY REPRESENTED BY THE DI STRICT
ATTORNEY, PROVI DED, HOAEVER THAT THE SELLER OR LESSOR MAY BE SUBJECT TO
NOT MORE THAN A SINGLE PENALTY FOR EACH SALE OR LEASE OF A SMARTPHONE.

S 2. This act shall take effect imediately.



