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STATE OF NEW YORK

8073
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
June 5, 2015

Introduced by M of AL KIM-- read once and referred to the Conmttee on
Judi ci ary

AN ACT to anend the general obligations law, in relation to damges to
contracts occasi oned by del ay

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Article 5 of the general obligations |aw is anended by

adding a newtitle 18 to read as foll ows:
TI TLE 18
DAMAGES OCCASI ONED BY DELAY

SECTI ON 5-1801. DEFI NI Tl ONS.

5-1802. DAMAGES FOR DELAY | N CONTRACTS.

5-1803. NOTI CE OF CLAI M

5-1804. FAI LURE TO PROGRESS.

5-1805. CONTENT OF CLAI M

5-1806. CERTI FI CATI ON OF CLAI M

S 5-1801. DEFINITIONS. FOR PURPCSES OF THIS TI TLE THE FOLLON NG TERMS
SHALL HAVE THE FOLLOW NG MEANI NGS

1. " CONTRACT" SHALL MEAN ANY CONTRACT AWARDED BY THE STATE, ANY STATE
AGENCY, DEPARTMENT, BOARD, BUREAU, MJNI Cl PAL CORPORATI ON, PUBLI C BENEFI T
CORPORATI ON, PUBLI C AUTHORI TY OR ANY OTHER STATE ENTITY, ANY SCHOOL
DISTRICT OR ANY OTHER SPECI AL DI STRICT, OR ANY | NSTRUMENTALI TY OF THE
STATE OR A POLI TI CAL SUBDI VI SION OF THE STATE, OR ANY OTHER PERSON,
PARTNERSHI P, CORPORATI ON OR ENTI TY WHI CH ENTERS | NTO A PUBLI C OR PRI VATE
CONTRACT FOR DESI G\, CONSTRUCTI ON, RECONSTRUCTI ON, DEMOLI TI ON, ALTER-
ATI ON, REPAIR OR | MPROVEMENT TO THE PROPERTY OF ANOTHER.

2. "DELAY" SHALL MEAN ANY DELAY, DI SRUPTI ON, | NTERFERENCE, | NEFFI Cl EN-
Cl ES, | MPEDANCE, HI NDRANCE AND ACCELERATION IN THE PERFORMANCE OF THE
CONTRACT WHI CH CAUSES DANMAGES TO BE | NCURRED BY A CONTRACTOR, SUBCON-
TRACTOR OR MATERI ALMAN TO A CONTRACT AND WHICH IS A DI RECT RESULT OF THE
NEGLI GENCE, MALFEASANCE, M SFEASANCE OF THE PERSON OR ENTITY FOR WHOM

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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THE CONTRACTOR, SUBCONTRACTOR OR MATERI ALMAN |'S PROVI DI NG SERVI CES AS
PROVI DED FOR I N THE CONTRACT, OR ANY DI SRUPTI ON, | NTERFERENCE, | NEFFI -
Cl ENCI ES, | MPEDANCE, HI NDRANCE AND ACCELERATI ON CAUSI NG DAMAGES TO BE
SI'M LARLY | NCURRED BY SUCH PERSON OR ENTI TY.

3. "CLAIM SHALL MEAN A REQUEST FOR ADDI TI ONAL COSTS FROM THE FOLLOW
I NG CAUSES LISTED IN THIS SUBDI VI SION ATTRI BUTABLE TO DELAY IN THE
PERFORMANCE OF A CONTRACT, OCCASI ONED BY ANY ACT OR OM SSI ON TO ACT BY
THE PUBLI C OR PRI VATE PERSON OR ENTI TY WTH WHOM A CONTRACTOR, SUBCON-
TRACTOR OF MATERI ALMAN HAS CONTRACTED W TH, BUT SHALL NOT | NCLUDE DELAY
FROM ANY OTHER CAUSE, WH CH DELAY SHALL BE COMPENSATED FOR SOLELY BY AN
EXTENSI ON OF TI ME TO COWLETE THE PERFORMANCE OF THE WORK:

(A) THE FAILURE OF THE PUBLIC OR PRI VATE PERSON OR ENTITY TO TAKE
REASONABLE MEASURES TO COORDI NATE AND PROGRESS THE WORK;

(B) EXTENDED DELAYS ATTRI BUTABLE TO THE PUBLIC OR PRI VATE PERSON OR
ENTITY |IN THE REVI EW OR | SSUANCE OF ORDERS- ON- CONTRACT OR FI ELD ORDERS,
I N SHOP DRAW NG REVI EAN5 AND APPROVALS OR AS A RESULT OF THE CUMJLATI VE
| MPACT OF MJLTIPLE ORDERS ON CONTRACT, WH CH CONSTI TUTE A QUALI TATI VE
CHANGE TO THE PRQIECT WORK AND WHI CH HAVE A VERI FI ABLE | MPACT ON PROJECT
COSTS;

(© THE UNAVAI LABI LITY OF THE SITE FOR SUCH AN EXTENDED PERI OD OF TI ME
VWH CH SI GNI FI CANTLY AFFECT THE SCHEDULED COVPLETI ON OF THE CONTRACT; OR

(D) THE | SSUANCE OF A STOP WORK ORDER RELATIVE TO A SUBSTANTI AL
PORTI ON OF WORK FOR A PERI OD EXCEEDI NG THI RTY DAYS.

S 5-1802. DAVMAGES FOR DELAY |IN CONTRACTS. ALL CONTRACTS MADE AND
AVWARDED SHALL CONTAIN, OR BE PRESUMED TO CONTAIN, A CLAUSE WHI CH ALLON6
A CONTRACTOR, SUBCONTRACTOR OR NATERI ALMAN TO MAKE A CLAI M FOR ADDI -
TI ONAL COSTS ARl SI NG FROM DELAY | F SUCH DELAY | N THE PERFORVANCE OF THE
CONTRACT IS CAUSED BY OR OCCASI ONED BY ANY ACT OR OM SSI ON OF THE ENTITY
OR PERSON W TH WHOM THEY HAVE CONTRACTED | N THE CONTRACT, OR ANY OF SUCH
ENTI TY' S OR PERSON S REPRESENTATI VES OR AGENTS.

S 5-1803. NOTICE OF CLAIM THE CONTRACTOR, SUBCONTRACTOR OR NMATERI AL-
MAN SHALL PROVI DE A NOTI CE OF CLAIM OF AN ANTI Cl PATED CLAI M FOR DELAY TO
A PUBLI C OR PRI VATE PERSON COR ENTI TY BY PERSONAL SERVICE OR CERTIFIED
MAIL NO MORE THAN FI FTEEN DAYS AFTER SUCH CONTRACTOR KNEW OR QUGHT TO
HAVE KNOWN OF THE FACTS WHI CH FORM THE BASI S OF THE CLAIM THE PUBLI C OR
PRI VATE PERSON OR ENTI TY SHALL ACKNOW.EDGE RECEIPT OF THE NOTICE, IN
WRITING WTH N FIVE DAYS. NO PUBLI C OR PRI VATE PERSON OR ENTI TY SHALL
I NCUR ANY LI ABILITY FOR ANY DAMAGES VWH CH ACCRUE MORE THAN FI FTEEN DAYS
PRIOR TO THE DELIVERY OR MAILING OF THE REQUI RED NOTI CE. SUCH NOTI CE
SHALL AT A M NI MUM PROVI DE A DESCRI PTI ON OF ANY OPERATI ONS THAT WERE,
ARE BEING OR WLL BE DELAYED, AND THE DATE OR DATES AND REASONS FOR THE
DELAY. | N NO CASE SHALL ORAL NOTI CE CONSTI TUTE NOTI CE PURSUANT TO THI S
SECTION OR BE DEEMED TO CONSTITUTE A WAIVER OF THE WRI TTEN NOTI CE
REQUI REMENT. FOR THE PURPOSES OF THIS TI TLE, FAILURE TO PROVIDE SUCH
NOTI CE SHALL BE CONSIDERED TO HAVE PREJUDI CED THE PUBLI C OR PRI VATE
ENTI TY.

S 5-1804. FAI LURE TO PROGRESS. FAI LURE BY A CONTRACTOR TO ADEQUATELY
PROGRESS THE COWPLETI ON OF WORK SHALL BE CONSI DERED | N DETERM NI NG THE
CAUSES OF DELAY. FOR ANY CLAI M ASSERTED PURSUANT TO THIS TITLE, THE
CONTRACTOR, SUBCONTRACTOR OR MATERI ALMAN SHALL KEEP DETAI LED WRI TTEN
RECORDS OF THE COSTS AND SHALL MAKE THEM AVAI LABLE FOR THE PURPOSES OF
AUDIT AND REVIEW FAILURE TO PROVI DE THE REQUI RED WRI TTEN NOTI CE OR TO
MAI NTAI N AND FURNI SH RECORDS OF THE COSTS OF SUCH CLAIMS SHALL CONSTI -
TUTE A WAI VER OF THE CLAIM
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S 5-1805. CONTENT OF CLAIM THE FOLLOAN NG | NFORMATION SHALL BE
PROVI DED BY THE CONTRACTOR UPON REQUEST OF A PUBLI C OR PRI VATE PERSON OR
ENTITY | F NOT PREVI QUSLY SUPPLI ED:

(A) A DESCRI PTI ON OF THE OPERATI ONS THAT WERE DELAYED, THE REASONS FOR
THE DELAY AND AN EXPLANATI ON OF HOW THEY WERE DELAYED;

(B) A DETAI LED FACTUAL STATEMENT OF THE CLAI M PROVI DI NG ALL NECESSARY
DATES, LOCATI ONS AND | TEMS OF WORK AFFECTED BY THE CLAI M

(C©) THE DATE ON WHICH ACTIONS RESULTING IN THE CLAIM OCCURRED OR
CONDI TI ONS RESULTI NG I N THE CLAI M BECAVE EVI DENT;

(D) THE NAMES, FUNCTIONS AND ACTI VI TIES OF EACH CONTRACTOR, SUBCON-
TRACTOR AND MATERI ALMAN | NVOLVED I N, OR KNOALEDGEABLE ABOUT FACTS THAT
GAVE RI SE TO SUCH CLAI M

(E) THE | DENTI FI CATI ON OF ANY PERTI NENT DOCUMENTS, AND THE SUBSTANCE
OF ANY MATERI AL ORAL COMMUNI CATI ON RELATI NG TO SUCH CLAI M

(F) THE AMOUNT OF ADDI TI ONAL COVPENSATI ON SOUGHT; AND

(G |F AN EXTENSION OF TIME | S ALSO REQUESTED, THE SPECI FI C NUMBER OF
DAYS FOR VHICH I T | S SOUGHT AND THE BASI S FOR SUCH REQUEST AS DETERM NED
BY AN ANALYSI S OF THE CONSTRUCTI ON PROGRESS SCHEDULE.

S b5-1806. CERTIFICATION OF CLAIM WHEN SUBM TTING ANY CLAIM THE
CONTRACTOR, SUBCONTRACTOR OR MATERI ALMAN SHALL CERTIFY IN WRITING AND
UNDER OATH THAT THE SUPPORTI NG DATA IS ACCURATE AND COWPLETE TO H' S OR
HER BEST KNOAWLEDGE OR BELI EF, AND THAT ANY AMOUNT DEMANDED REFLECTS, |IN
GOOD FAI TH, WHAT HE OR SHE BELI EVES TO BE THE PUBLI C OR PRI VATE PERSON S
OR ENTITY'S LI ABILITY.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a |law and shall apply to all contracts entered into
on and after such date.



