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STATE OF NEW YORK

7878
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY

May 28, 2015
Introduced by M of A ODONNELL -- read once and referred to the
Conmittee on Correction
AN ACT to anend the correction law and the nental hygiene law, in
relation to sex offender residency restrictions; and to repeal certain

provi sions of the penal |aw and the executive law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (f) of subdivision 1 of section 168-b of the
correction law, as relettered by chapter 10 of the laws of 2003, is
rel ettered paragraph (g) and a new paragraph (f) is added to read as
fol | ows:

(F) WHETHER THE SEX OFFENDER IS SUBJECT TO A RESI DENCY RESTRI CTI ON
PURSUANT TO SECTI ON ONE HUNDRED SI XTY- El GHT-N OF TH S ARTI CLE

S 2. Section 168-b of the correction law is anended by adding a new
subdi vision 13 to read as foll ows:

13. THE DI VISION, UPON I NI TI AL REG STRATI ON AND THEREAFTER | N ANNUAL
CORRESPONDENCE AS REQUI RED BY SUBDI VI SION FOUR OF THI'S SECTIQN, SHALL
ADVI SE EACH SEX OFFENDER WHO IS SUBJECT TO A RESI DENCY RESTRI CTI ON
PURSUANT TO SECTI ON ONE HUNDRED SI XTY- El GHT-N OF THI' S ARTI CLE, CONCERN-
ING THE TERM S SPECI FI C DURATI ON AND THE ACCURATE TERM NATI ON DATE OF
SUCH RESTRI CTI ON.

S 3. Subdivision 2 of section 168-d of the correction |law, as anended
by chapter 684 of the |aws of 2005, is anended to read as foll ows:

2. Any sex offender, who is rel eased on probation or discharged upon
paynent of a fine, conditional discharge or wunconditional discharge
shall, prior to such release or discharge, be informed of his or her
duty to register under this article by the court in which he or she was
convicted. At the tinme sentence is inposed, such sex offender shal
register with the division on a formprepared by the division. The court
shall require the sex offender to read and sign such form and to
conplete the registration portion of such form The court shall on such

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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formobtain the address where the sex of fender expects to reside upon
his or her release, and the nanme and address of any institution of high-
er education he or she expects to be enployed by, enrolled in, attending
or enployed, whether for conpensation or not, and whether he or she
expects to reside in a facility owed or operated by such an institu-
tion, and shall report such information to the division. The court shal

give one copy of the formto the sex offender and shall send two copies
to the division which shall forward the information to the |aw enforce-
ment agencies having jurisdiction. The <court shall also notify the
district attorney and the sex offender of the date of the determ nation
proceeding to be held pursuant to subdivision three of this section,
whi ch shall be held at least forty-five days after such notice is given

This notice shall include the following statement or a substantially
simlar statenent: "This proceeding is being held to determ ne whet her
you Wi ll be classified as a | evel 3 offender (risk of repeat offense is
high), a level 2 offender (risk of repeat offense is noderate), or a
| evel 1 offender (risk of repeat offense is ow), or whether you will be
desi gnated as a sexual predator, a sexually violent offender or a predi-
cate sex offender, which will determ ne how | ong you nust register as a

sex offender and how nuch information can be provided to the public
concerning your registration. THE COURT MAY ALSO DETERM NE WHETHER YCQU
W LL BE SUBJECT TO A RESI DENCY RESTRI CTI ON WHI CH MAY RESTRI CT WHERE YQOU
CAN ESTABLI SH YOUR PERMANENT RESI DENCE. If you fail to appear at this
proceedi ng, wi thout sufficient excuse, it shall be held in your absence.
Failure to appear may result in a longer period of registration or a
hi gher | evel of conmunity notification because you are not present to
offer evidence or contest evidence offered by the district attorney."
The court shall also advise the sex offender that he or she has a right
to a hearing prior to the court's determ nation, that he or she has the
right to be represented by counsel at the hearing and that counsel wll
be appointed if he or she is financially unable to retain counsel. If
the sex offender applies for assignnent of counsel to represent him or
her at the hearing and counsel was not previously assigned to represent
the sex offender in the underlying crimnal action, the court shal
deternmine whether the offender is financially unable to retain counsel.
If such a finding is nmade, the court shall assign counsel to represent
the sex offender pursuant to article eighteen-B of the county |aw. Were
the court orders a sex offender rel eased on probation, such order nust
include a provision requiring that he or she conply wth the require-
ments of this article. Wiere such sex of fender violates such provision,
probation may be i nmediately revoked in the nmanner provided by article
four hundred ten of the crimnal procedure |aw.

S 4. Subdivision 3 of section 168-d of the correction |aw, as anmended
by chapter 11 of the laws of 2002, is amended to read as foll ows:

3. For sex offenders rel eased on probation or discharged upon paynent
of a fine, conditional discharge or unconditional discharge, it shall be
the duty of the court applying the guidelines established in subdivision
five of section one hundred sixty-eight-1 of this article to determ ne
the level of notification pursuant to subdivision six of section one
hundred sixty-eight-1 of this article and whether such sex offender
shall be designated a sexual predator, sexually violent offender, or
predi cate sex offender as defined in subdivision seven of section one
hundred sixty-eight-a of this article. |F THE SEX OFFENDER HAS A VICTI M
UNDER ElI GHTEEN YEARS OF AGE, THE COURT MAY ORDER AN EVALUATI ON BY THE
COW SSI ONER OF THE OFFI CE OF MENTAL HEALTH PURSUANT TO SECTI ON 10. 05 OF
THE MENTAL HYG ENE LAW FOR THE PURPOSE OF OBTAI NI NG A RECOMVENDATI ON  AS
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TO VWHETHER OR NOT THE SEX OFFENDER SHOULD BE SUBJECT TO A RESI DENCY
RESTRI CTlI ON PURSUANT TO SECTI ON ONE HUNDRED SI XTY-EI GHT-N OF TH'S ARTI -
CLE. TO THE EXTENT PCSSI BLE, THE COURT SHALL PROVI DE THE COWM SSI ONER OF
THE OFFICE OF MENTAL HEALTH W TH SUPPORTI NG DOCUMENTATI ON AND OTHER
RELEVANT | NFORMATI ON. | F THE CASE REVI EW TEAM PURSUANT TO SECTI ON 10. 05
OF THE MENTAL HYG ENE LAW RECOMMENDS THAT A RESI DENCY RESTRI CTI ON SHOULD
BE | MPOSED THEN THE COURT SHALL CONDUCT A HEARI NG PURSUANT TO SUBDI VI -
SI ON TWD OF SECTI ON ONE HUNDRED Sl XTY-El GHT-N OF THI S ARTI CLE TO DETER-
M NE WHETHER SUCH A RESTRI CTI ON | S NECESSARY AND, WHEN NECESSARY, ORDER
SUCH A RESTRICTION. At |east fifteen days prior to the determ nation
proceedi ng, the district attorney shall provide to the court and the sex
offender a witten statenent setting forth the determ nati ons sought by
the district attorney together with the reasons for seeking such deter-
m nations. The court shall allow the sex offender to appear and be
heard. The state shall appear by the district attorney, or his or her
desi gnee, who shall bear the burden of proving the facts supporting the
determ nati ons sought by clear and convincing evidence. Were there is
a dispute between the parties concerning the determ nations, the court
shal |l adjourn the hearing as necessary to pernmt the sex offender or the
district attorney to obtain materials relevant to the determ nations
fromany state or local facility, hospital, institution, office, agency,
department or division. Such materials nay be obtained by subpoena if
not voluntarily provided to the requesting party. In naking the determ -
nations, the court shall review any victims statenment and any rel evant
materials and evidence submtted by the sex offender and the district
attorney and the court may consider reliable hearsay evidence submtted
by either party provided that it is relevant to the determ nations.
Facts previously proven at trial or elicited at the tinme of entry of a
plea of guilty shall be deemed established by clear and convincing
evi dence and shall not be relitigated. The court shall render an order
setting forth its determ nations and the findings of fact and concl u-
sions of law on which the determ nations are based. A copy of the order
shall be submtted by the court to the division. Upon application of
either party, the court shall seal any portion of the court file or
record which contains material that is confidential under any state or
federal statute. Either party nay appeal as of right from the order
pursuant to the provisions of articles fifty-five, fifty-six and fifty-
seven of the civil practice law and rules. Were counsel has been
assigned to represent the sex offender upon the ground that the sex
of fender is financially unable to retain counsel, that assignment shal
be continued throughout the pendency of the appeal, and the person may
appeal as a poor person pursuant to article eighteen-B of the county
| aw.

S 5. Subdivision 2 of section 168-k of the correction |aw, as anmended
by chapter 684 of the |aws of 2005, is anended to read as foll ows:

2. The division shall advise the board that the sex offender has
established residence in this state. The board shall determ ne whet her
the sex offender is required to register with the division. If it 1is
determined that the sex offender is required to register, the division
shall notify the sex offender of his or her duty to register under this
article and shall require the sex offender to sign a formas nay be
requi red by the division acknow edgi ng that the duty to register and the
procedure for registration has been explained to the sex offender. The
division shall obtain on such formthe address where the sex offender
expects to reside within the state and the sex offender shall retain one
copy of the formand send two copies to the division which shall provide
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the information to the | aw enforcenent agency having jurisdiction where
the sex offender expects to reside within this state. No later than
thirty days prior to the board maki ng a recomendati on, the sex offender
shall be notified that his or her case is under review and that he or
she is pernmitted to subnmit to the board any information relevant to the
review. After reviewing any information obtained, and applying the
gui delines established in subdivision five of section one hundred
sixty-eight-I of this article, the board shall wthin sixty cal endar
days nake a reconmendati on regarding the |l evel of notification pursuant
to subdivision six of section one hundred sixty-eight-1 of this article
and whet her such sex offender shall be designated a sexual predator,
sexually violent offender, or predicate sex offender as defined in
subdi vi si on seven of section one hundred sixty-eight-a of this article.
Thi s recommendati on shall be confidential and shall not be available for
public inspection. It shall be submtted by the board to the county
court or suprene court and to the district attorney in the county of
resi dence of the sex offender and to the sex offender. It shall be the
duty of the county court or supreme court in the county of residence of
the sex offender, applying the guidelines established in subdivision
five of section one hundred sixty-eight-1 of this article, to determ ne
the level of notification pursuant to subdivision six of section one
hundred sixty-eight-1 of this article and whether such sex offender
shall be designated a sexual predator, sexually violent offender, or
predi cate sex offender as defined in subdivision seven of section one
hundred sixty-eight-a of this article. IF THE SEX OFFENDER HAS A VI CTI M
UNDER EI GHTEEN YEARS OF AGE, THE COURT MAY ORDER AN EVALUATION BY THE
COW SSI ONER OF THE OFFI CE OF MENTAL HEALTH PURSUANT TO SECTI ON 10. 05 OF
THE MENTAL HYd ENE LAW FOR THE PURPOSE OF OBTAI NI NG A RECOVMENDATI ON AS
TO WHETHER OR NOT THE SEX OFFENDER SHOULD BE SUBJECT TO A RESI DENCY
RESTRI CTI ON PURSUANT TO SECTI ON ONE HUNDRED S| XTY- El GHT-N OF TH S ARTI -
CLE. TO THE EXTENT PCSSI BLE, THE COURT SHALL PROVI DE THE COWM SSI ONER OF
THE OFFI CE OF MENTAL HEALTH W TH SUPPORTI NG DOCUMENTATI ON AND OTHER
RELEVANT | NFORMATI ON. | F THE CASE REVI EW TEAM PURSUANT TO SECTI ON 10. 05
OF THE MENTAL HYG ENE LAW RECOMMENDS THAT A RESI DENCY RESTRI CTI ON SHOULD
BE | MPOSED THEN THE COURT SHALL CONDUCT A HEARI NG PURSUANT TO SUBDI VI -
SION TWO OF SECTI ON ONE HUNDRED SI XTY-ElI GHT-N OF TH S ARTI CLE TO DETER-
M NE WHETHER SUCH A RESTRI CTI ON | S NECESSARY AND, WHEN NECESSARY, ORDER
SUCH A RESTRICTION. At least thirty days prior to the determ nation
proceedi ng, such court shall notify the district attorney and the sex
offender, in witing, of the date of the determ nation proceedi ng and
the court shall also provide the district attorney and sex offender with
a copy of the recommendation received fromthe board and any statenent
of the reasons for the reconmendation received fromthe board. This
notice shall include the follow ng statenent or a substantially simlar
statenment: "This proceeding is being held to determ ne whether you wl|
be classified as a level 3 offender (risk of repeat offense is high), a
level 2 offender (risk of repeat offense is noderate), or a level 1

of fender (risk of repeat offense is low), or whether you will be desig-
nated as a sexual predator, a sexually violent offender or a predicate
sex offender, which will determ ne how |l ong you nust register as a sex

of fender and how ruch i nfornmation can be provided to the public concern-
ing your registration. THE COURT MAY ALSO DETERM NE WHETHER YOU W LL BE
SUBJECT TO A RESI DENCY RESTRICTION WH CH MAY RESTRICT WHERE YOU CAN
ESTABLI SH YOUR PERMANENT RESIDENCE. If you fail to appear at this
proceedi ng, wi thout sufficient excuse, it shall be held in your absence.
Failure to appear may result in a |longer period of registration or a
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hi gher 1level of comunity notification because you are not present to
of fer evidence or contest evidence offered by the district attorney."
The court shall al so advise the sex offender that he or she has a right
to a hearing prior to the court's determ nation, that he or she has the
right to be represented by counsel at the hearing and that counsel wll
be appointed if he or she is financially unable to retain counsel. A
returnable formshall be enclosed in the court's notice to the sex
of fender on which the sex offender may apply for assignnent of counsel.
If the sex offender applies for assignment of counsel and the court
finds that the offender is financially unable to retain counsel, the
court shall assign counsel to represent the sex offender pursuant to
article eighteen-B of the county law. If the district attorney seeks a
determination that differs from the recommendation submtted by the
board, at Ileast ten days prior to the determ nation proceeding the
district attorney shall provide to the court and the sex offender a
statenment setting forth the determ nations sought by the district attor-
ney together with the reasons for seeking such determ nations. The court
shall allow the sex offender to appear and be heard. The state shal
appear by the district attorney, or his or her designee, who shall bear
the burden of proving the facts supporting the determ nati ons sought by
cl ear and convincing evidence. It shall be the duty of the court apply-
ing the guidelines established in subdivision five of section one
hundred sixty-eight-l of this article to deternmine the Ievel of notifi-
cation pursuant to subdivision six of section one hundred sixty-eight-|
of this article [and], whether such sex offender shall be designated a
sexual predator, sexually violent offender, or predicate sex offender as
defined in subdivision seven of section one hundred sixty-eight-a of
this article AND WHETHER SUCH SEX OFFENDER W LL BE SUBJECT TO A RESI DEN-
CY RESTRI CTI ON PURSUANT TO SECTI ON ONE HUNDRED SIXTY-EIGHT-N OF TH'S
ARTI CLE. Wwere there is a dispute between the parties concerning the
determinations, the court shall adjourn the hearing as necessary to
permt the sex offender or the district attorney to obtain materials
rel evant to the determinations fromthe state board of exam ners of sex
of fenders or any state or local facility, hospital, institution, office,
agency, departnment or division. Such materials mnay be obtained by
subpoena if not voluntarily provided to the requesting party. In making
the determ nations the court shall review any victims statenment and any
relevant materials and evidence submtted by the sex offender and the
district attorney and the recomendati on and any naterial submtted by
the board, and may consider reliable hearsay evidence subntted by
either party, provided that it is relevant to the determnations. |If
avai l able, facts proven at trial or elicited at the tinme of a plea of
guilty shall be deened established by clear and convincing evidence and
shall not be relitigated. The court shall render an order setting forth
its determinations and the findings of fact and conclusions of Ilaw on
whi ch the determ nations are based. A copy of the order shall be subnit-
ted by the court to the division. Upon application of either party, the
court shall seal any portion of the court file or record which contains
material that is confidential under any state or federal statute. Either
party nmay appeal as of right fromthe order pursuant to the provisions
of articles fifty-five, fifty-six and fifty-seven of the civil practice
law and rules. Were counsel has been assigned to represent the sex
of f ender upon the ground that the sex offender is financially unable to
retain counsel, that assignment shall be continued throughout the
pendency of the appeal, and the person nmay appeal as a poor person
pursuant to article eighteen-B of the county | aw.
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S 6. Subdivision 7 of section 168-1 of the correction |aw, as anmended
by chapter 11 of the laws of 2002, is amended to read as foll ows:

7. Upon request by the court, pursuant to section one hundred sixty-
eight-o of this article, the board shall provide an updated report
pertaining to the sex offender petitioning for relief of the duty to
register or for a nodification of his or her level of notification OR
FOR MODI FI CATION OR TERM NATI ON OF A RESI DENCY RESTRI CTI ON | MPOSED BY
THE SENTENCI NG COURT.

S 7. Subdivisions 2 and 3 of section 168-n of +the correction I|aw,
subdivision 2 as anended by of chapter 453 of the |aws of 1999 and
subdi vi sion 3 as anended by chapter 684 of the |aws of 2005, are anmended
and a new subdivision 2-a is added to read as foll ows:

2. In addition, applying the guidelines established in subdivision
five of section one hundred sixty-eight-I of this article, the sentenc-
ing court shall also make a determination with respect to the Ilevel of
notification, after receiving a recomendation fromthe board pursuant
to section one hundred sixty-eight-1 of this article. [ Bot h] WHEN THE
COURT RECElI VES A RECOMMENDATI ON THAT A RESI DENCY RESTRI CTI ON BE CONSI D-
ERED PURSUANT TO SECTI ON 10. 05 OF THE MENTAL HYGQ ENE LAW THE COURT SHALL
CONDUCT A HEARI NG TO DETERM NE | F THE SEX OFFENDER SHALL BE SUBJECT TO A
RESI DENCY RESTRI CTlI ON PROHI Bl TI NG SUCH OFFENDER FROM KNOW NGLY ESTAB-
LISH NG A PERMANENT RESIDENCE WTH N UP TO ONE THOUSAND FEET OF ANY
SCHOOL GROUNDS AS THAT TERM IS DEFI NED | N PARAGRAPH (A) OF SUBDI VI SI ON
FOURTEEN OF SECTION 220.00 OF THE PENAL LAW OR THE GROUNDS OF A CHI LD
DAY CARE CENTER AS DEFI NED I N SUBDI VI SI ON FI VE OF SECTI ON 220.44 OF THE
PENAL LAW FOR A PERIOD OF UP TO TEN YEARS. | N DETERM NI NG THAT A RESI -
DENCY RESTRI CTI ON | S NECESSARY THE COURT SHALL CONSI DER THE FOLLOW NG

(A) WHETHER A RESIDENCY RESTRICTION WOULD ADVERSELY | MPACT THE
OFFENDER S SUCCESSFUL REENTRY AND REI NTEGRATI ON | NTO SOCI ETY;

(B) WHETHER A RESIDENCY RESTRICTION IS NECESSARY, BASED ON THE
OFFENDER S CURRENT BEHAVI OR AND PRESENT AND PROSPECTI VE LI VI NG ARRANGE-
MENTS, TO PROTECT PUBLI C SAFETY;

(© THE PRESENCE OF FAM LY MEMBERS AT THE RESI DENCE WHERE THE OFFENDER
MAY PROPOCSE TO ESTABLI SH PERMANENT RESI DENCY, AS WELL AS TIES TO THAT
COVWUNI TY THAT MAY BE BENEFI Cl AL TO REHABI LI TATI ON;

(D) THE ABILITY OF THE OFFENDER TO OBTAIN PERMANENT, AFFORDABLE AND
STABLE HOUSI NG I N ORDER TO REDUCE THE LI KELI HOOD THAT THE OFFENDER W LL
BE TRANSI ENT;

(E) THE ACCESSIBILITY TO SUPPORTIVE AND SUPERVISORY SERVICES, AS
APPLI CABLE, | NCLUDI NG BUT NOT LIM TED TO LOCALLY AVAI LABLE SEX OFFENDER
TREATMENT PROGRAMS THAT HAVE DEMONSTRATED EFFECTI VENESS | N REDUCI NG SEX
OFFENDER RECI DI VI SM AND | NCREASI NG PUBLI C SAFETY;

(F) THE ABILITY OF THE OFFENDER TO FI ND GAI NFUL AND STABLE EMPLOYMENT;

(G ANY RECOMVENDATI ON OF THE OFFENDER S COVMUNI TY SUPERVI SI ON OFFI -
CER, PROBATI ON OFFI CER OR MENTAL HEALTH CARE PROVI DER;

THE REPORT OF THE CASE REVI EW TEAM PURSUANT TO SECTION 10.05 OF
THE MENTAL HYG ENE LAW AND

(1) ANY OTHER RELEVANT FACTOR AND RELATED | NFORMATI ON.

THE determ nations of the sentencing court shall be nade thirty cal en-
dar days prior to discharge, parole or release.

2-A. (A VWHEN THE COURT DETERM NES THAT A RESI DENCY RESTRICTION IS
NECESSARY PURSUANT TO THE PROVISIONS OF THIS SECTION, THE COURT MAY
ORDER THAT THE SEX OFFENDER BE PRCHI BI TED FROM KNOW NGLY ESTABLI SHI NG
H S OR HER PERVANENT RESI DENCE WTHI N UP TO ONE THOUSAND FEET OF ANY
SCHOOL GROUNDS, AS THAT TERM | S DEFI NED | N PARAGRAPH (A) OF SUBDI VI SI ON
FOURTEEN OF SECTI ON 220.00 OF THE PENAL LAW OR THE GROUNDS OF A CHILD
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DAY CARE CENTER AS DEFI NED | N SUBDI VI SI ON FI VE OF SECTI ON 220. 44 OF THE
PENAL LAW FOR THE PURPCSES OF THIS SUBDIVISION, THE TERM PERVANENT
RESI DENCE SHALL MEAN THE PLACE WHERE THE OFFENDER MAI NTAI NS A FI XED,
PERVANENT HOVE AND TO WHICH HE OR SHE, WHENEVER TEMPORARI LY AWAY,
| NTENDS TO RETURN. THE SEX OFFENDER MAY HAVE MORE THAN ONE PERVANENT
RESI DENCE FOR THE PURPOSES OF THI S SUBDI VI SI ON. PERVANENT RESI DENCE
SHALL NOT | NCLUDE TEMPORARY OR TRANSI TI ONAL HOUSI NG

(B) THE COURT SHALL DETERM NE THE DURATION OF THE  RESI DENCY
RESTRI CTION | MPOSED PURSUANT TO THI' S SECTI ON PROVI DED, HOWEVER, THAT
SUCH RESTRI CTI ON SHALL NOT APPLY FOR MORE THAN TEN YEARS AFTER THE LATER
OF THE OFFENDER S RELEASE FROM JAIL OR PRI SON FOR A SEX OFFENSE OR THE
PERI OD OR TERM OF PROBATI ON, PAROLE, CONDI Tl ONAL RELEASE OR POST- RELEASE
SUPERVI SI ON FOR THE OFFENSE WHI CH REQUI RES THE OFFENDER TO REG STER AS A
SEX OFFENDER PURSUANT TO THI' S ARTICLE. | N CALCULATI NG THE DURATI ON OF
THE RESI DENCY RESTRI CTI ON, ANY PERI OD OF TI ME DURI NG WHI CH THE OFFENDER
IS | NCARCERATED FOR ANY REASON AFTER SUCH RESI DENCY RESTRICTION IS
ORDERED SHALL BE EXCLUDED AND THE DURATI ON OF THE RESTRICTION SHALL BE
EXTENDED BY A PERI OD OR PERI ODS EQUAL TO THE TI ME OF SUCH | NCARCERATI ON

(© WHERE THE COURT HAS GRANTED A PETI TI ON TO EXTEND THE DURATI ON OF A
RESI DENCY RESTRICTION PURSUANT TO SUBDIVISIONS THREE-A AND FOUR OF
SECTI ON ONE HUNDRED SI XTY-EI GHT-O OF THI S ARTI CLE, SUCH EXTENSI ON MAY BE
FOR A PERIOD OF UP TO FI VE YEARS.

3. No later than thirty days prior to the board' s recomendation, the
sex offender shall be notified that his or her case is under review and
that he or she is permtted to submt to the board any information rele-
vant to the review. Upon receipt of the board s recomendation, the
sentenci ng court shall determ ne whether the sex offender was previously
found to be eligible for assigned counsel in the underlying case. Were
such a finding was previously nmade, the court shall assign counsel to
represent the offender, pursuant to article eighteen-B of the county
law. At |east twenty days prior to the determ nation proceeding, the
sentencing court shall notify the district attorney, the sex offender
and the sex offender's counsel, in witing, of the date of the determ -
nation proceeding and shall also provide the district attorney, the sex
of fender and the sex offender's counsel with a copy of the recomenda-
tion received from the board and any statenment of the reasons for the
recomendati on received fromthe board. This notice shall include the
following statement or a substantially simlar statenent: "This
proceeding is being held to determ ne whether you will be classified as
a level 3 offender (risk of repeat offense is high), a |level 2 offender
(risk of repeat offense is noderate), or a level 1 offender (risk of

repeat offense is Ilow, or whether you will be designated as a sexua
predator, a sexually violent offender or a predicate sex offender, which
will determ ne how | ong you nust register as a sex offender and how nuch

i nformati on can be provided to the public concerning your registration.
THE COURT MAY ALSO DETERM NE WHETHER YOU W LL BE SUBJECT TO A RESI DENCY
RESTRI CTI ON WHI CH MAY RESTRI CT WHERE YOU CAN ESTABLI SH YOUR PERVANENT
RESI DENCY. |If you fail to appear at this proceeding, wthout sufficient
excuse, it shall be held in your absence. Failure to appear my result
in a longer period of registration or a higher level of comunity
notification because you are not present to offer evidence or contest
evidence offered by the district attorney.”" The witten notice to the
sex offender shall al so advise the offender that he or she has a right
to a hearing prior to the court's determ nation, and that he or she has
the right to be represented by counsel at the hearing. |If counsel has
been assigned to represent the offender at the determ nation proceedi ng,
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the notice shall also provide the nane, address and tel ephone nunber of
t he assigned counsel. Were counsel has not been assigned, the notice
shall advise the sex offender that counsel will be appointed if he or
she is financially unable to retain counsel, and a returnable form shal
be enclosed in the court's notice to the sex offender on which the sex
of fender may apply for assignnent of counsel. If the sex offender
applies for assignnment of counsel and the court finds that the offender
is financially unable to retain counsel, the court shall assign counse
to represent the sex offender pursuant to article eighteen-B of the
county law. If the district attorney seeks a determination that differs
from the recommendati on subnmitted by the board, at |east ten days prior
to the determ nation proceeding the district attorney shall provide to
the court and the sex offender a statenent setting forth the determ -
nations sought by the district attorney together with the reasons for
seeking such determ nations. The court shall allow the sex offender to
appear and be heard. The state shall appear by the district attorney, or
his or her designee, who shall bear the burden of proving the facts
supporting the determ nations sought by clear and convinci ng evi dence.
Where there is a dispute between the parties concerning the determ -
nations, the court shall adjourn the hearing as necessary to permt the
sex offender or the district attorney to obtain materials relevant to
the determnations fromthe state board of exam ners of sex offenders or
any state or local facility, hospital, institution, office, agency,
department or division. Such materials nay be obtained by subpoena if
not voluntarily provided to the requesting party. In naking the determ -
nations the court shall review any victinm s statenent and any rel evant
mat eri al s and evi dence submtted by the sex offender and the district
attorney and the recomendation and any nmaterials submtted by the
board, and nay consider reliable hearsay evidence submitted by either
party, provided that it is relevant to the determ nations. Facts previ-
ously proven at trial or elicited at the tinme of entry of a plea of
guilty shall be deened established by clear and convi ncing evi dence and
shall not be relitigated. The court shall render an order setting forth
its determnations and the findings of fact and concl usions of |aw on
whi ch the determi nations are based. A copy of the order shall be subnit-
ted by the court to the division. Upon application of either party, the
court shall seal any portion of the court file or record which contains
material that is confidential under any state or federal statute. Either
party may appeal as of right fromthe order pursuant to the provisions
of articles fifty-five, fifty-six and fifty-seven of the civil practice
| aw and rul es. Wiere counsel has been assigned to represent the sex
of fender upon the ground that the sex offender is financially unable to
retain counsel, that assignnent shall be continued throughout the
pendency of the appeal, and the person may appeal as a poor person
pursuant to article eighteen-B of the county | aw.

S 8. The section heading of section 168-0 of the correction law, as
anmended by chapter 453 of the laws of 1999, is anended and a new subdi -
vision 2-a is added to read as foll ows:

Petition for relief or nodification OF LEVEL OF NOTIFI CATION AND/ OR
RESI DENCY RESTRI CTI ON.

2-A.  ANY SEX OFFENDER SUBJECT TO A RESI DENCY RESTRI CTI ON PURSUANT TO
THI S ARTI CLE MAY PETI TI ON THE SENTENCI NG COURT OR WTH THE COURT WHI CH
| MPOSED SUCH RESTRICTION FOR AN ORDER TERM NATI NG OR MODI FYI NG SUCH
RESI DENCY RESTRI CTI ON. THE PETI TION SHALL SET FORTH THE REASONS FOR
SEEKI NG SUCH MODI FI CATION OR TERM NATI ON. THE SEX OFFENDER SHALL BEAR
THE BURDEN OF PROVI NG THE FACTS SUPPORTI NG THE REQUESTED MODI FI CATI ON OR
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TERM NATI ON BY CLEAR AND CONVI NCI NG EVI DENCE. SUCH A PETITION SHALL BE
SERVED ON THE DISTRICT ATTORNEY OF THE COUNTY IN WHI CH SUCH COURT | S
LOCATED AND MAY NOT BE FI LED MORE THAN ANNUALLY. THE DI STRICT ATTORNEY
AND THE SEX OFFENDER MAY APPEAL AS OF RI GHT FROM AN ORDER | SSUED UNDER
THIS SUBDIVISION PURSUANT TO PROVISIONS OF ARTICLES  FI FTY-FI VE,
FIFTY-SIX AND FIFTY-SEVEN OF THE ClVIL PRACTI CE LAW AND RULES. WHERE
COUNSEL HAS BEEN ASSI GNED TO REPRESENT THE SEX OFFENDER UPON THE GROUND
THAT THE SEX OFFENDER |S FINANCI ALLY UNABLE TO RETAI N COUNSEL, THAT
ASS|I GNMVENT SHALL BE CONTI NUED THROUGHOUT THE PENDENCY OF ANY APPEAL, IN
ACCORDANCE W TH ARTI CLE ElI GHTEEN- B OF THE COUNTY LAW

S 9. Section 168-0 of the correction |aw is anmended by addi ng a new
subdivision 3-a to read as foll ows:

3-A. PRIOR TO THE EXPI RATI ON OF A RESI DENCY RESTRI CTI ON ORDERED PURSU-
ANT TO SECTI ON ONE HUNDRED S| XTY-ElI GHT-N OF THI S ARTICLE, THE DI STRICT
ATTORNEY MAY FILE A PETITI ON W TH THE SENTENCI NG COURT OR W TH THE COURT
VWH CH ORDERED THE RESI DENCY RESTRI CTI ON TO EXTEND THE DURATI ON OF SUCH
RESI DENCY RESTRI CTION FOR UP TO FIVE ADDI TIONAL YEARS. THE DI STRICT
ATTORNEY SHALL BEAR THE BURDEN OF PROVI NG NEW FACTS AND Cl RCUMSTANCES
THAT WARRANT THE REQUESTED EXTENSI ON BY CLEAR AND CONVI NCI NG EVI DENCE
IN THE EVENT THAT THE DI STRI CT ATTORNEY' S PETI TION | S GRANTED, THE SEX
OFFENDER MAY APPEAL AS OF RIGHT FROM THE ORDER PURSUANT TO THE
PROVISIONS OF ARTICLES FIFTY-FIVE, FIFTY-SIX AND FlI FTY-SEVEN OF THE
ClVIL PRACTI CE LAW AND RULES. WHERE COUNSEL HAS BEEN ASSI GNED TO REPRE-
SENT THE OFFENDER UPON THE GROUND THAT HE OR SHE | S FI NANCI ALLY UNABLE
TO RETAI N COUNSEL, THAT ASSI GNMENT SHALL BE CONTI NUED THROUGHOUT THE
PENDENCY OF ANY APPEAL, | N ACCORDANCE W TH ARTI CLE ElI GHTEEN-B OF THE
COUNTY LAW

S 10. Subdivision 4 of section 168-0 of the correction |law, as added
by chapter 453 of the laws of 1999, is anended to read as foll ows:

4. Upon receipt of a petition submtted pursuant to subdivision one,
two, TWO-A [or] three, OR THREE-A of this section, the court shall
forward a copy of the petition to the board and request an updated
recommendati on pertaining to the sex of fender and shall provide a copy
of the petition to the other party. The court shall also advise the sex
of fender that he or she has the right to be represented by counsel at
the hearing and counsel will be appointed if he or she is financially
unable to retain counsel. A returnable formshall be enclosed in the
court's notice to the sex offender on which the sex offender nmay apply
for assignnent of counsel. |If the sex offender applies for assignnent
of counsel and the court finds that the offender is financially unable
to retain counsel, the court shall assign counsel to represent the
of fender, pursuant to article eighteen-B of the county law. \ere the
petition was filed by a district attorney, at least thirty days prior to
maki ng an updated reconmendati on the board shall notify the sex offender
and his or her counsel that the offender's case is under review and he
or she is permtted to submt to the board any information relevant to
the review The board's updated recomrendati on on the sex offender
shall be confidential and shall not be available for public inspection.
After receiving an updated recommendation fromthe board concerning a
sex offender, the court shall, at least thirty days prior to ruling upon
the petition, provide a copy of the updated recommendation to the sex
of fender, the sex offender's counsel and the district attorney and noti -
fy them in witing, of the date set by the court for a hearing on the
petition. After review ng the recomendati on received fromthe board and
any relevant materials and evidence submtted by the sex offender and
the district attorney, the court nay grant or deny the petition. The
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court may al so consult with the victimprior to making a determ nation
on the petition. The <court shall render an order setting forth its
deternmination, and the findings of fact and conclusions of |law on which
the determnation is based. If the petition is granted, it shall be the
obligation of the court to submt a copy of its order to the division

Upon application of either party, the court shall seal any portion of
the court file or record which contains material that 1is confidentia

under any state or federal statute.

S 11. The openi ng paragraph of section 168-t of the correction lawis
desi gnat ed subdivision 1 and a new subdivision 2 is added to read as
fol | ows:

2. ANY SEX OFFENDER WHO KNOW NGLY VI OLATES A RESI DENCY RESTRI CTI ON
| MPOSED UPON HI M OR HER BY THE COURT PURSUANT TO SECTION ONE HUNDRED
SI XTY-EIGHT-N OF THI'S ARTICLE SHALL, UPON CONVICTION, BE GUI LTY OF A
CLASS A M SDEMEANCR

S 12. Subdivisions (e), (f) and (g) of section 10.05 of the nental
hygi ene |aw, as added by chapter 7 of the laws of 2007, are anmended to
read as foll ows:

(e) If the person is referred to a case review team for evaluation,
notice of such referral shall be provided to the respondent. Upon such
referral, the case review teamshall review relevant records, including
those described in subdivisions (c) and (d) of this section, and may
arrange for a psychiatric exam nation of the respondent. Based on the
review and assessnment of such information, the case review team shal
consi der whether the respondent is a sex offender requiring civil
managenent OR, AS APPLICABLE, WHETHER A RESPONDENT OR AN | NDI VI DUAL
REFERRED BY A COURT PURSUANT TO SUBDI VI SI ON THREE OF SECTI ON ONE HUNDRED
SI XTY- El GHT- D OR SUBDI VI SI ON TWO OF SECTI ON ONE HUNDRED SI XTY- El GHT- K OF
THE CORRECTI ON LAW SHOULD BE CONSIDERED FOR A RESIDENCY RESTRICTION
PURSUANT TO SECTI ON ONE HUNDRED SI XTY- El GHT-N OF THE CORRECTI ON LAW

(f) If the <case reviewteamdeterm nes that the respondent is not a
sex offender requiring civil managenent, it shall so notify the respond-
ent and the attorney general, and the attorney general shall not file a
sex offender civil nmanagenent petition. |F THE CASE REVI EW TEAM FI NDS
THAT AN | NDI VI DUAL REFERRED BY A COURT PURSUANT TO SUBDI VI SI ON THREE OF
SECTION ONE HUNDRED SI XTY-EIGHT-D OR SUBDI VI SION TWO OF SECTI ON ONE
HUNDRED Sl XTY- El GHT- K OF THE CORRECTI ON LAW SHOULD NOT BE CONSI DERED FOR
A RESI DENCY RESTRICTION, | T SHALL SO NOTIFY THE COURT, THE | NDI VI DUAL
AND THE DI STRI CT ATTORNEY.

(g) I. If the case reviewteamfinds that the respondent is a sex
of fender requiring civil nmanagenent, it shall so notify the respondent
and the attorney general, in witing. The witten notice nust be accom

panied by a witten report froma psychiatric exam ner that includes a
finding as to whether the respondent has a nmental abnormality. Were the
notice indicates that a respondent stands convicted of or was charged
with a designated felony, it shall also include the case review teanis
finding as to whether the act was sexually notivated. The case review
team shall provide its witten notice to the attorney general and the
respondent within forty-five days of the conmm ssioner receiving the
notice of anticipated rel ease. However, failure to do so wthin that
time period shall not affect the validity of such notice or finding or
any subsequent action, including the attorney general's filing of a sex
of fender <civil rmanagenent petition subsequent to receiving the finding
of the case review team

1. I'F THE CASE MANAGEMENT REVI EW TEAM FI NDS THAT THE RESPONDENT OR
OTHER | NDI VI DUAL REFERRED BY THE COURT PURSUANT TO SUBDI VI SI ON THREE OF
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SECTI ON ONE HUNDRED SI XTY- ElI GHT-D OF THE CORRECTI ON LAW OR SUBDI VI SI ON
TWO OF SECTI ON ONE HUNDRED S| XTY- El GHT- K OF THE CORRECTI ON LAW IS A SEX
OFFENDER, THAT THE VI CTI M OF SUCH OFFENSE WAS UNDER THE AGE OF EI GHTEEN
AT THE TI ME OF SUCH OFFENSE, AND THAT THE SEX OFFENDER SHOULD BE CONSI D-
ERED FOR A RESIDENCY RESTRICTION, |IT SHALL SO NOTI FY THE RESPONDENT OR
OTHER | NDI VI DUAL, THE DI STRICT ATTORNEY AND THE SENTENCING COURT IN
VWRI TING THE WRI TTEN NOTI CE MUST BE ACCOVPANI ED BY A WRI TTEN REPORT FROM
A PSYCH ATRIC EXAM NER THAT EXPLAINS THE BASI S OF THE RECOMVENDATI ON.
THE CASE REVI EW TEAM SHALL PROVIDE | TS WRI TTEN NOTI CE TO THE RESPONDENT,
THE DI STRI CT ATTORNEY AND THE SENTENCI NG COURT W THI N FORTY- FI VE DAYS OF
THE COVMM SSI ONER RECEI VI NG THE NOTI CE OF THE ANTI Cl PATED RELEASE. HOWEV-
ER, FAILURE TO DO SO WTHI N THAT TI ME PERI OD SHALL NOT AFFECT THE VALI D-
I TY OF SUCH NOTI CE OR FI NDI NG OR ANY SUBSEQUENT ACTI ON

S 13. Subdivision 14 of section 259-c of +the executive law is
REPEALED,

S 14. Subdivision 4-a of section 65.10 of the penal |aw is REPEALED.

S 15. The district attorney may file a petition to seek the inposition
of a residency restriction for a sex offender whose victimwas a child
under the age of eighteen and who is at |iberty on the effective date of
this act. A petition filed pursuant to this section shall be filed wth
the sentencing court or the court which made the determ nation regarding
the level of notification of such offender within one year of the effec-
tive date of this act. The petition shall set forth the reasons for
seeking the residency restriction and the district attorney shall bear
the burden, by clear and convincing evidence, of proving the facts
supporting the inposition of a residency restriction. Upon receipt of a
petition submtted pursuant to this section, the court shall order an
eval uation pursuant to section 10.05 of the nental hygiene | aw and
proceed in a nmanner consistent with section 168-n of the correction | aw
The court shall determ ne whether to inpose a residency restriction on
the offender naned in the petition. |In the event that the district
attorney's petition is granted, the sex of fender nay appeal as of right
from the order, pursuant to the provisions of articles 55 56 and 57 of
the civil practice |aw and rules. Were counsel has been assigned to
represent the offender wupon the ground that he or she is financially
unable to retain counsel, that assignnment shall be continued throughout
t he pendency of the appeal, in accordance with section 18-B of the coun-
ty |aw.

S 16. This act shall take effect on the one hundred eightieth day
after it shall have becone a | aw



