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STATE OF NEW YORK

S. 5638 A 7671
2015- 2016 Regul ar Sessi ons
SENATE- ASSEMBLY
May 21, 2015

IN SENATE -- Introduced by Sen. MONTGOVERY -- read tw ce and ordered
printed, and when printed to be commtted to the Commttee on Judici-
ary

IN ASSEMBLY -- Introduced by M of A WALKER -- read once and referred
to the Committee on Codes

AN ACT to anend the civil practice |law and rules, the crimnal procedure
| aw, the executive law, and the legislative lawin relation to the use
in evidence of the fact of possession or presence on the prem ses of
condons and ot her sexual and reproductive health devices; and repeal -
ing certain provisions of the crimnal procedure law relating thereto

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "End crim -
nal i zati on of condons act".

S 2. Legislative findings. The | egislature hereby finds that pronoting
and protecting health and respecting and fulfilling human rights are
necessarily |Ilinked, and that health-oriented and rights-based |aw
enforcenent efforts are central to the effective provision of governnent
services for the benefit of the people of the State. Article 17, section
3 of the New York constitution requires that the | egislature protect and
pronote the health of the inhabitants of this state as a matter of
public concern. Despite these provisions, for purposes of prosecuting
certain crimmnal, «civil and admnistrative offenses, reproductive and
sexual health tools, including condons, are currently being destroyed,
confiscated, or wused as evidence by I|aw enforcenent officers. This
| egislation is intended to strengthen the public health of all New York-
ers, including the nost vulnerable, while preserving the ability of |aw
enforcenent to prosecute other crimes such as felony sexual offenses.
The purpose of this bill is to avoid the disparate inpact of the prac-
tice of citing condons and ot her reproductive and sexual health tools as

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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evi dence upon survivors of trafficking and people who are or are
profiled as being engaged in the sex trades.

S 3. The vcivil practice law and rules is amended by adding a new
section 4519-a to read as foll ows:

S 4519- A, PCSSESSI ON OF REPRODUCTI VE OR SEXUAL HEALTH DEVI CES; RECEI PT
| NTO EVIDENCE. 1. THE FATE OF POSSESSI ON OF A CONDOM OR OTHER REPRODUC-
TI VE OR SEXUAL HEALTH DEVI CE MAY NOT BE RECEIVED |IN EVIDENCE IN ANY
TRIAL, HEARING OR PROCEEDI NG PURSUANT TO SUBDI VI SI ON ONE OF SECTI ON
TWELVE AND ARTI CLE TEN OF THE MULTI PLE DWELLI NG LAW  SECTI ONS TWELVE- A
AND TWENTY- THREE HUNDRED TWENTY OF THE PUBLI C HEALTH LAW SECTI ON TWD
HUNDRED THI RTY- ONE OF THE REAL PROPERTY LAW OR SUBDIVISION FIVE OF
SECTI ON SEVEN HUNDRED ELEVEN AND SECTI ON SEVEN HUNDRED FI FTEEN OF THE
REAL PROPERTY ACTI ONS AND PROCEEDI NGS LAW OR BY ANY LAW LOCAL LAW OR
ORDI NANCE OF A POLITI CAL SUBDI VI SION OF THI S STATE, OR BY ANY WORD, RULE
OR REGULATI ON OF ANY GOVERNMENTAL | NSTRUMENTALI TY AUTHORI ZED BY LAW TO
ADOPT THE SAME AS EVI DENCE OF PROSTI TUTI ON, PATRONI ZING A PROSTI TUTE,
PROMOTI NG PROSTI TUTI ON, PERM TTI NG PROSTI TUTI ON, MAI NTAI NI NG A PREM SES
FOR PROSTI TUTI ON, LEWDNESS OR ASSI GNATI ON, MAI NTAINING A BAWY HOUSE,
COVPELLI NG PROSTI TUTI ON, OR SEX TRAFFI CKI NG

2. "REPRODUCTI VE OR SEXUAL HEALTH DEVI CE" SHALL | NCLUDE ANY CONTRACEP-
TIVE OR OTHER TOOL USED TO PREVENT UNWANTED PREGNANCY OR THE TRANS-
M SSION OF H'V OR OTHER SEXUALLY TRANSM TTED DI SEASES, | NCLUDI NG BUT NOT
LIMTED TO MALE CONDOVS, FEMALE CONDOVS, LUBRICANTS, PRE-EXPOSURE
PROPHYLAXI S (" PREP"), POST- EXPOSURE PROPHYLAXI' S ("PEP"), HIV ANTI - RETRO
VI RAL MEDI CATI ON, SPERM Cl DE, HORMONAL METHODS, EMERGENCY CONTRACEPTI ON,
DI APHRAGM CERVI CAL CAP, OR SPONGE.

3. "POSSESSION' MEANS TO HAVE PHYSI CAL POSSESSI ON OR OTHERW SE TO
EXERCI SE DOM NI ON OR CONTROL OVER TANG BLE PROPERTY.

4. THE FACT OF POSSESSI ON OR PRESENCE IN A PREM SES OF A REPRODUCTI VE
OR SEXUAL HEALTH DEVI CE SHALL NOT BE | NTRODUCED AS EVI DENCE BY ANY MEANS
FOR ANY OF THE AFOREMENTI ONED PURPOSES, | NCLUDI NG BY EI THER PHYSI CAL OR
TESTI MONI AL EVI DENCE.

S 4. The crimnal procedure law is anended by adding a new section
60.49 to read as foll ows:

S 60. 49 POSSESSI ON OF REPRODUCTI VE OR SEXUAL HEALTH DEVI CE; RECEI PT | NTO
EVI DENCE.

1. EVIDENCE THAT A PERSON WAS | N POSSESSI ON OF A CONDOM OR OTHER
REPRODUCTI VE OR SEXUAL HEALTH DEVI CE MAY NOT BE ADM TTED AT ANY TRIAL,
HEARING OR OTHER PROCEEDING |IN A PROSECUTI ON FOR ANY OFFENSE, OR AN
ATTEMPT TO COW T ANY OFFENSE, DEFI NED I N ARTI CLE TWO HUNDRED THI RTY OR
SECTI ON 240.37 OF THE PENAL LAW OR SECTI ON 6512 OF THE EDUCATI ON LAW
OR ANY LAW LOCAL LAW OR ORDI NANCE OF A POLITICAL SUBDIVISION OF TH'S
STATE, OR ANY WORD, RULE OR REGULATI ON OF ANY GOVERNMENTAL | NSTRUMENTAL-
| TY AUTHORI ZED BY LAW TO ADOPT THE SAME, FOR THE PURPOSE OF ESTABLI SHI NG
PROBABLE CAUSE FOR AN ARREST OR PROVING ANY PERSON S COW SSI ON OR
ATTEMPTED COVMM SSI ON OF SUCH OFFENSE, AS EVIDENCE OF PROSTITUTION OR
TRAFFI CKI NG RELATED ACTI VI TY.

2. "REPRODUCTI VE OR SEXUAL HEALTH DEVI CE" SHALL | NCLUDE ANY CONTRACEP-
TIVE OR OTHER TOOL USED TO PREVENT UNWANTED PREGNANCY OR THE TRANS-
M SSION OF H'V OR OTHER SEXUALLY TRANSM TTED DI SEASES, | NCLUDI NG BUT NOT
LIM TED TO MALE CONDOVS, FEMALE CONDOVS, LUBRI CANT, PRE- EXPOSURE PROPHY-
LAXI S (" PREP"), POST-EXPOSURE PROPHYLAXI'S ("PEP'), H'V ANTI-RETROVI RAL
MEDI CATI ON, SPERM Cl DE, HORMONAL METHODS, EMERGENCY CONTRACEPTI ON,
DI APHRAGM CERVI CAL CAP, OR SPONGE.

3. "POSSESSI ON' MEANS TO HAVE PHYSICAL POSSESSION OR OTHERW SE TO
EXERCI SE DOM NI ON OR CONTROL OVER TANG BLE PROPERTY.
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4. THE FACT OF POSSESSI ON OR PRESENCE ON THE PREM SES OF A REPRODUC-
TI VE OR SEXUAL HEALTH DEVI CE SHALL NOT BE | NTRODUCED AS EVI DENCE BY ANY
MEANS FOR ANY OF THE AFOREMENTI ONED PURPOSES, | NCLUDI NG BY El THER PHYS-
| CAL OR TESTI MONI AL EVI DENCE

S 5. Paragraph (d) of subdivision 1 of section 160.10 of the crimna
procedure |aw i s REPEALED

S 6. The openi ng paragraph of subdivision 1, subdivision 2 and subdi-
vision 3 of section 160.55 of the crimnal procedure |aw, the opening
par agr aph of subdivision 1 as anended by chapter 169 of the |aws of
1994, subdivision 2 as anended by chapter 476 of the |laws of 2009 and
subdi vi sion 3 as anmended by chapter 249 of the laws of 1981 and renum
bered by chapter 142 of the laws of 1991, are anended to read as
fol | ows:

Upon the termnation of a crimnal action or proceeding against a
person by the conviction of such person of a traffic infraction or a
violation, other than [a violation of loitering as described in para-
graph (d) or (e) of subdivision one of section 160.10 of this chapter
or] the violation of operating a notor vehicle while ability inpaired as
descri bed in subdivision one of section eleven hundred ninety-two of the
vehicle and traffic law, unless the district attorney upon notion wth
not less than five days notice to such person or his or her attorney
denonstrates to the satisfaction of the court that the interests of
justice require otherwise, or the court on its own notion with not |ess
than five days notice to such person or his or her attorney determn nes
that the interests of justice require otherwi se and states the reasons
for such determ nation on the record, the clerk of the court wherein
such crimnal action or proceeding was ternmi nated shall imediately
notify the conm ssioner of the division of crimnal justice services and
the heads of all appropriate police departnents and other |aw enforce-
ment agencies that the action has been term nated by such conviction.
Upon recei pt of notification of such term nation:

2. Areport of the termination of the action or proceeding by
conviction of a traffic violation or a violation other than [a violation
of loitering as described in paragraph (d) or (e) of subdivision one of
section 160.10 of this title or] the violation of operating a notor
vehicle while ability inpaired as described in subdivision one of
section el even hundred ninety-two of the vehicle and traffic |law, shal
be sufficient notice of sealing to the comm ssioner of the division of
crimnal justice services unless the report also indicates that the
court directed that the record not be sealed in the interests of
justice. Where the court has determ ned pursuant to subdivision one of
this section that sealing is not in the interests of justice, the clerk
of the court shall include notification of that determnation in any
report to such division of the disposition of the action or proceedi ng.
When t he defendant has been found guilty of a violation of harassnent in
the second degree and it was determ ned pursuant to subdivision eight-a
of section 170.10 of this title that such violation was commtted
agai nst a nenber of the same famly or household as the defendant, the
clerk of the court shall include notification of that determ nation in
any report to such division of the disposition of the action or proceed-
ing for purposes of paragraph (a) and subparagraph (vi) of paragraph (d)
of subdivision one of this section.

3. A person against whoma crimnal action or proceeding was term -
nated by such person's conviction of a traffic infraction or violation
other than [a violation of loitering as described in paragraph (d) or
(e) of subdivision one of section 160.10 of this chapter or] the
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violation of operating a notor vehicle while ability inpaired as
descri bed in subdivision one of section eleven hundred ninety-two of the
vehicle and traffic law, prior to the effective date of this section,
may upon notion apply to the court in which such term nation occurred,
upon not |ess than twenty days notice to the district attorney, for an
order granting to such person the relief set forth in subdivision one of
this section, and such order shall be granted unless the district attor-
ney denonstrates to the satisfaction of the court that the interests of
justice require otherw se.

S 7. Section 841 of the executive law is anmended by adding a new
subdivision 7-b to read as foll ows:

7-B. TAKE SUCH STEPS AS MAY BE NECESSARY TO ENSURE THAT ALL PQOLI CE
OFFI CERS AND PEACE OFFI CERS CERTI FI ED PURSUANT TO SUBDI VI SION THREE OF
THI'S SECTI ON RECEI VE APPROPRI ATE | NSTRUCTI ON REGARDI NG THE EVI DENTI ARY
PROHI BI TI ON SET FORTH I N SECTI ON 60. 47 OF THE CRIM NAL PROCEDURE LAW AND
SECTI ON FORTY- FI VE HUNDRED NI NETEEN-A OF THE CIVIL PRACTICE LAW AND
RULES RELATING TO THE USE OF CONDOVS AND OTHER REPRODUCTI VE OR SEXUAL
HEALTH DEVI CES AS EVI DENCE | N CERTAIN TRI ALS, HEARI NGS OR PROCEEDI NGS,
OR AS A BASI S FOR PROBABLE CAUSE FOR ARREST, | NCLUDI NG THAT UNAUTHORI ZED
SEl ZURE OR CONFI SCATION OF CONDOVS AND OTHER REPRODUCTI VE OR SEXUAL
HEALTH DEVI CES | S A BREACH OF PUBLI C PQLI CY.

S 8. The legislative |law is anended by adding a new section 49 to read
as foll ows:

S 49. REQUI REMENT W TH RESPECT TO BILLS AVENDI NG CERTAIN LAWS WH CH
AFFECT HEALTH AND HUMAN RI GHTS. WHENEVER A COW TTEE FAVORABLY REPORTS A
Bl LL TO AMEND ARTI CLES TWO HUNDRED THI RTY OR SECTI ON 240. 37 OF THE PENAL
LAW OR, AT THE DI SCRETI ON OF THE VOTI NG MAJORI TY OF THE COW TTEE, ANY
BILL WHI CH, | F PASSED, WOULD | NCREASE OR DECREASE THE NUMBER OF ARRES-
TEES OR PRETRI AL OR SENTENCED POPULATI ON OF CORRECTI ONAL FACILITIES I N
TH S STATE, A MAJORITY OF THE COW TTEE MEMBERS VOTI NG MAY REQUEST THAT
A HEALTH AND HUMAN RI GHTS | MPACT STATEMENT BE PREPARED. THE LEGQ SLATURE
SHALL BY CONCURRENT RESOLUTION OF THE SENATE AND ASSEMBLY PRESCRI BE
RULES REQUI RI NG HEALTH AND HUMAN RI GHTS | MPACT STATEMENTS TO ACCOVPANY,
ON A SEPARATE FORM BILLS AND AMENDMENTS TO BILLS AFTER SUCH BI LLS HAVE
BEEN REPORTED FROM COMM TTEE. HEALTH AND HUMVAN RI GHTS | MPACT STATEMENTS
SHALL BE PREPARED BEFORE THE BILL |I'S CONSI DERED FOR FI NAL PASSAGE. THE
STATEMENT SHALL | NDI CATE WHETHER THE BI LL WOULD HAVE A DI SPARATE | MPACT
BY RACE, ETHNICITY, RELIGON, AGE, GENDER, GENDER I DENTITY OR
EXPRESSI ON, SEXUAL ORI ENTATI ON, | MM GRATI ON STATUS, DI SABILITY, OR HOUS-
I NG STATUS COWPGCSI TI ON OF THE ARRESTEE AND CORRECTI ONAL FACI LI TY POPU-
LATI ON AND AN EXPLANATI ON OF THAT | MPACT. ANY | MPACT STATEMENT PRI NTED
WTH OR PREPARED FOR A BILL IS SOLELY FOR THE PURPOSE OF | NFORMATI ON,
SUMVARI ZATI ON AND EXPLANATI ON FOR MEMBERS OF THE LEG SLATURE AND SHALL
NOT BE CONSTRUED TO REPRESENT THE | NTENT OF THE LEGQ SLATURE OR ElI THER
CHAMBER THEREOF FOR ANY PURPCSE. EACH | MPACT STATEMENT SHALL BEAR THE
FOLLON NG DI SCLAIMER  "THE FOLLOAN NG HEALTH AND HUMAN RI GHTS | MPACT
STATEMENT | S PREPARED FOR THE BENEFI T OF THE MEMBERS OF THE LEQ SLATURE,
SOLELY FOR PURPOSES OF | NFORMATI ON, SUMVARI ZATI ON  AND EXPLANATI ON  AND
DOES NOT REPRESENT THE | NTENT OF THE LEG SLATURE OR ElI THER CHAMBER THER-
EOF FOR ANY PURPCSE. "

S 9. The legislative law is anended by adding a new section 83-n to
read as foll ows:

S 83-N. LEG SLATI VE COW SSI ON ON HEALTH AND HUMAN RI GHTS.

1. THE LEAQ SLATURE HEREBY FI NDS THAT PROMOTI NG AND PROTECTI NG HEALTH
AND RESPECTI NG AND FULFI LLI NG HUMAN RI GHTS ARE NECESSARI LY LI NKED, AND
THAT COORDI NATI ON BETWEEN HEALTH AND LAW ENFORCEMENT EFFORTS | S CENTRAL
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TO THE EFFECTI VE PROVI SI ON OF GOVERNMENT SERVI CES FOR THE BENEFI T OF THE
PEOPLE OF THE STATE.

2. A LEGQ SLATIVE COW SSION ON HEALTH AND HUMAN RI GHTS | S HEREBY
ESTABLI SHED TO EXAM NE, EVALUATE AND MAKE RECOMVENDATI ONS CONCERNI NG
Rl GHTS- BASED APPROACHES TO HEALTH AND LAW ENFORCEMENT | NTERVENTI ONS.
THE COWM SSI ON SHALL ACT AS A MECHANISM FOR ONGO NG AND MEAN NGFUL
| N\VOLVEMENT OF THOSE WHO ARE OR POTENTI ALLY COULD BE AFFECTED BY THI S
LAW | NCLUDI NG BUT NOT LIMTED TO SURVI VORS OF TRAFFI CKI NG PEOPLE WHO
ARE OR ARE PROFI LED AS BEI NG | NVOLVED | N THE SEX TRADES, COVMUNI TIES OF
COLOR, LESBIAN, GAY, BISEXUAL AND TRANSGENDER PEOPLE, AND PECPLE I N
CUSTODI AL SETTI NGS. THE COVM SSI ON SHALL PROVI DE MONI TORI NG AND EXPERT
PERSPECTI VE TO THE LEGQ SLATURE, PROMOTI NG AWARENESS OF PROBLEMS | N REAL
TI ME AS THEY EMERGE, | NCREASE COOPERATI ON AND COLLABORATI ON BETVWEEN THE
| NDI VI DUALS AND COVWUNI TI ES DI RECTLY | MPACTED AND THEI R LEG SLATORS, AND
ALLOW LEG SLATORS TO SHARE RESPONSI BI LI TY FOR SUCCESSES AND FAI LURES OF
THESE | NI TI ATI VES. THE COWM SSI ON SHALL MAKE SUCH RECOMVENDATIONS AS I T
MAY DEEM NECESSARY AS TO REGULATI ONS, POLI CI ES, PROGRAMS, AND PROPCSED
LEG SLATI ON TO PROVI DE AN EQUI TABLE SYSTEM OF PROVI DI NG FOR THE PUBLIC
SAFETY WH LE ALSO PROTECTI NG PUBLI C HEALTH, TO ENCOURAGE THE MOST EFFEC-
TIVE USE OF STATE AND LOCAL RESOURCES, TO PRESERVE THE FI SCAL | NTEGRI TY
OF BOTH STATE AND LOCAL GOVERNMENT HEALTH SYSTEMS AND OTHERW SE TO
STRENGTHEN THE FUNDAMENTAL HUMAN RI GHT TO HEALTH.

3. THE COVMM SSI ON SHALL CONSI ST OF TEN REPRESENTATI VES FROM ORGANI ZA-
TI ONS THAT PROMOTE ADVOCACY BY AND FOR DI RECTLY | MPACTED COVMUNI TI ES.
FROM AMONG THE MEMBERS SO APPO NTED, A CHAI RPERSON AND VI CE CHAI RPERSON
SHALL BE DESI GNATED BY THE JONT ACTION OF THE CHAIRPERSONS OF THE
SENATE AND ASSEMBLY HEALTH COVMM TTEES. ANY VACANCY THAT OCCURS I N THE
COW SSI ON OR | N THE CHAI RVANSHI P OR VI CE CHAI RMANSHI P SHALL BE FILLED
IN THE SAME MANNER I N WHI CH THE ORI G NAL APPO NTMENT OR DESI GNATI ON WAS
MADE.

4. THE COWM SSI ON I N ADDI TI ON TO THE ABOVE MENTI ONED POVNERS SHALL HAVE
ALL THE PONERS AND PRI VILEGES OF A LEG SLATIVE COW TTEE PURSUANT TO
TH S CHAPTER.

5. FOR THE ACCOWPLISHVENT OF |ITS PURPCSE, THE COWM SSI ON SHALL BE
AUTHORI ZED AND EMPONERED TO UNDERTAKE ANY STUDY, | NQUI RY, SURVEY, OR
ANALYSIS | T MAY DEEM RELEVANT THROUGH | TS OAN PERSONNEL | N COOPERATI ON
W TH OR BY AGREEMENT W TH ANY OTHER PUBLI C OR PRI VATE AGENCY.

6. THE COWM SSI ON MAY REQUI RE AND SHALL RECEI VE FROM ANY DEPARTMENT,
BOARD, BUREAU, COW SSION, AUTHORITY, OFFICE, OR OTHER | NSTRUVENTALI TY
OF THE STATE, AND FROM ANY COUNTY, CITY, TOM OR VILLAGE OF TH' S STATE,
SUCH FACI LITIES, ASSISTANCE, AND DATA, AS | T DEEMS NECESSARY OR DESI RA-
BLE FOR PROPER EXECUTI ON OF | TS PONERS AND DUTI ES.

7. THE COW SSI ON MAY HOLD PUBLI C OR PRI VATE HEARI NGS AND SHALL HAVE
FULL POWAERS TO SUBPOENA W TNESSES AND ALL RECORDS OR DATA | T SHALL DEEM
NECESSARY OR DESI RABLE PURSUANT TO THI S CHAPTER

8. THE MEMBERS OF THE COWM SSI ON SHALL SERVE ON A VOLUNTARY BASIS AND
RECEI VE NO COVPENSATI ON FOR THElI R SERVI CES.

S 10. Paragraph (f) of subdivision 4 of section 837 of the executive
| aw, as anended by chapter 169 of the |laws of 1994, is anmended and a new
paragraph (g) is added to read as foll ows:

(f) Acconplish all of the functions, powers, and duties set forth in
par agraphs (a), (b), (c) and (d) of this subdivision with respect to the
processing and disposition of cases involving violent felony of fenses
speci fied in subdivision one of section 70.02 of the penal |aw, AND

(G ACCOWLI SH ALL OF THE FUNCTI ONS, POWERS, AND DUTIES SET FORTH |IN
PARAGRAPHS (A), (B), (C AND (D) OF THI'S SuUBDI VI SION W TH RESPECT TO ALL
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CHAPTERS OF LAW RESULTI NG FROM LEQ SLATI VE BI LLS THAT HAVE BEEN SUBJECT
TO THE PROVI SIONS OF SECTIONS FORTY-NINE AND EIGHTY-THREE-N OF THE
LEG SLATIVE LAW THE DI VI SI ON SHALL PRESENT TO THE GOVERNOR, THE TEMPO
RARY PRESIDENT OF THE SENATE, THE M NORI TY LEADER OF THE SENATE, THE
SPEAKER OF THE ASSEMBLY AND THE M NORI TY LEADER OF THE ASSEMBLY AN ANNU-
AL REPORT CONTAI NI NG THE STATI STICS AND OTHER | NFORMATI ON RELEVANT TO
THI' S SUBDI VI SI ON.

S 11. If any provision of this article or the application thereof to
any person, circunmstances, or political subdivision of this state is
adjudged invalid by a court of conpetent jurisdiction such judgnment
shall not affect or inpair the validity of the other provisions of the
article or the application thereof to other political subdivisions of
this state, persons, and circunstances.

S 12. This act shall take effect on the first of March next succeedi ng
the date on which it shall have beconme a | aw



