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STATE OF NEW YORK

7372
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
May 6, 2015

I ntroduced by M of A PICHARDO -- read once and referred to the Comit -
tee on Local Governnents

AN ACT to amend the general rmnunicipal |aw and the state finance law, in
relation to ensuring conpliance with the conpetitive bidding | aw

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "rmunici pal conpetitive bidding enforcenent act".

S 2. The general municipal law is amended by adding a new section
103-h to read as foll ows:

S 103-H ENFORCEMENT OF COWPETI TI VE BI DDI NG LAW 1. DEFINTIONS. (A
" PROCUREMENT ACTI ON' MEANS ANY TRANSACTION WHICH IS CLAIMED TO CONSTI -
TUTE A CONTRACT FOR PUBLIC WORK | NVOLVI NG AN EXPENDI TURE OF MORE THAN
TVENTY THOUSAND DOLLARS OR A PURCHASE CONTRACT | NVOLVI NG THE EXPENDI TURE
OF MORE THAN TEN THOUSAND DOLLARS WHI CH SHOULD BE AWARDED TO THE LOWEST
RESPONSI BLE BIDDER, AS PROVIDED BY SECTI ON ONE HUNDRED THREE OF THI S
ARTI CLE.

(B) "GOOD FAI TH Bl DDER' MEANS ANY PERSON WHO HAS SUBM TTED A BID IN
RESPONSE TO AN ADVERTI SEMENT FOR SEALED BI DS, OR WHO COULD SUBM T A GOOD
FAI TH BI D ON A PROCUREMENT ACTI ON.

2. COWTROLLER S OPI NI ONS. UPON A COWPLAI NT FI LED BY A TAXPAYER OF THE
POLI TI CAL SUBDI VI SION OR BY A GOOD FAI TH BI DDER, THE STATE COWPTROLLER
SHALL | SSUE AN OPI Nl ON ON WHETHER A PROPOSED PROCUREMENT ACTION BY A
POLI TI CAL SUBDI VI SI ON COVPLI ES W TH THE COWPETI Tl VE BI DDI NG REQUI REMENTS
OF SECTI ON ONE HUNDRED THREE OF THI S ARTI CLE. THE COWPLAI NT SHALL SPEC -
FY THE PROCUREMENT ACTI ON THAT | S CLAI MED TO VI OLATE SECTI ON ONE HUNDRED
THREE OF THI S ARTICLE. THE TAXPAYER OR GOOD FAI TH BI DDER SHALL SERVE A
COPY OF THE COWPLAI NT ON THE PCOLI TI CAL SUBDI VI SION PRI OR TO SERVI NG THE
COWLAINT ON THE COWTROLLER. UPON THE FILING OF A PRIMA FACI E VALID
COWPLAI NT WTH THE COWTROLLER, THE COVMPTROLLER SHALL NOTIFY THE PQLI -
TI CAL SUBDI VI SI ON. UPON RECEI PT OF SUCH NOTI CE FROM THE COWTROLLER, THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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POLI TI CAL  SUBDI VI SI ON MAY NOT PROCEED W TH THE COVPLAI NT OF PROCUREMENT
ACTI ON FOR A PERIOD OF THI RTY DAYS. I N RENDERING H'S OR HER OPI NI ON, THE
COWTROLLER MAY CONSULT WTH THE OFFI CE OF GENERAL SERVICES AS TO THE
REASONABLENESS AND VALI DI TY OF ANY BI D SPECI FI CATI ONS. THE COWPTROLLER
SHALL | SSUE A WRI TTEN OPI Nl ON PURSUANT TO THI'S SUBDI VI SI ON W THI N THI RTY
DAYS OF SUCH NOTICE TO THE POLITICAL SUBDI VISION AND SHALL PROWTLY
SERVE COPIES OF THE OPINION ON THE POLI TI CAL SUBDI VI SI ON AND ON THE
COVPLAI NI NG PARTY.

3. ATTORNEY GENERAL. |F THE COWTROLLER S OPINION I S THAT THE PROCURE-
MENT ACTI ON WOULD VI OLATE SECTI ON ONE HUNDRED THREE OF THI S ARTI CLE, THE
COWTROLLER SHALL TRANSM T A COPY OF THE OPI NI ON TO THE ATTORNEY GENER-
AL. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW THE ATTORNEY GENERAL | S
AUTHORI ZED TO BRI NG A SPECI AL PROCEEDI NG | N THE SUPREME COURT TO HAVE A
PROCUREMENT ACTI ON ENJO NED OR DECLARED NULL AND VO D ON THE GROUND THAT
IT IS IN VIOATION OF SECTI ON ONE HUNDRED THREE OF THI S ARTI CLE.

4. DAMAGES TO GOOD FAITH BIDDER A GOOD FAI TH BI DDER MAY BRI NG AN
ACTI ON I N THE SUPREME COURT TO RECOVER DAMAGES AND ATTORNEY' S FEES FROM
A POLITICAL SUBD VISION, WH CH ENGAGES IN A VI OLATI ON OF SECTI ON ONE
HUNDRED THREE OF THI S ARTI CLE. THE COURT SHALL AWARD DAMAGES AND ATTOR-
NEY' S FEES | F THE COURT FI NDS THAT THE GOOD FAI TH BI DDER WOULD HAVE BEEN
THE LOWEST RESPONSIBLE BIDDER, BUT FOR THE POLITI CAL SUBDI VI SI ON S
VI OLATI ON OF SECTI ON ONE HUNDRED THREE OF THHS ARTICLE. THE COURT IS
AUTHORI ZED | N ANY SUCH ACTI ON TO DECLARE AN | LLEGALLY AWARDED CONTRACT
TO BE NULL AND VO D.

(A) IF THE COWTROLLER HAS | SSUED AN OPINION THAT THE PROCUREMENT
ACTI ON WOULD BE I N VI OLATI ON OF SECTI ON ONE HUNDRED THREE OF THI S ARTI -
CLE AND THE POLI TI CAL SUBDI VI SION HAS THEREAFTER PROCEEDED W TH THE
PROCUREMENT ACTI ON, THE MEASURE OF DAMAGES SHALL BE THREE TI MES THE GOOD
FAI TH BI DDER S LOST PROFI TS.

(B) | F THE COMPTROLLER HAS NOT | SSUED AN OPI NI ON THAT THE PROCUREMENT
ACTI ON WOULD BE I N VI OLATI ON OF SECTI ON ONE HUNDRED THREE OF THI S ARTI -
CLE, THE MEASURE OF DAMAGES SHALL BE THE LESSER OF (I) THE GOOD FAI TH
BIDDER S LOST PROFI TS AND (11) THE DI FFERENCE BETWEEN THE PRICE OF THE
NULLI Fl ED CONTRACT AND ANY AMOUNT THAT THE COURT AWARDS TO THE PERSON
VHO PERFORMED ON THE NULLI FI ED CONTRACT.

5. CVIL PENALTY. ANY PERSON VWHO SHALL WLFULLY AND | NTENTI ONALLY
VI OLATE THE COWPETITIVE BIDD NG REQU REMENTS OF SECTI ON ONE HUNDRED
THREE OF THI S ARTI CLE SHALL BE PERSONALLY LI ABLE FOR A CIVIL PENALTY OF
NOT MORE THAN ONE THOUSAND DOLLARS. | N A PROCEEDI NG BROUGHT PURSUANT TO
THI S SECTI ON, THE COVWTROLLER S OPI NI ONS AND AUDI TS MAY BE ADM TTED | NTO
EVI DENCE ON THE | SSUE OF THE RESPONDENT' S STATE OF M ND, PROVIDED THAT
(A) THE OPINION OR AUDI T WAS | SSUED PRI OR TO THE ALLEGED VI OLATI ON, (B)
THE OPI NI ON OR AUDI T WAS | SSUED NO MORE THAN TEN YEARS PRIOR TO THE
ALLEGED VI OLATION, AND (C) THE OPI NI ON OR AUDI T CONCERNED THE SAME Kl ND
OF | TEM OR SAME KI ND OF PRACTI CE AS THE ALLEGED VI OLATI ON.

6. COWPLAI NT FEE. WHENEVER THE COWTROLLER ACCEPTS A COWLAINT FOR
FILING PURSUANT TO THIS SECTION, THE COWPTROLLER SHALL REQUI RE AND
COLLECT A FEE OF ONE HUNDRED DOLLARS, WH CH SHALL BE PAID | NTO THE STATE
TREASURY AND WHI CH SHALL, SO FAR AS |I'S NECESSARY, BE APPROPRI ATED ANNU-
ALLY BY THE LEQ SLATURE TO THE COMPTROLLER TO BE USED | N | MPLEMENTI NG
TH S ARTI CLE.

S 3. Section 103 of the general nunicipal law is anmended by adding a
new subdi vision 14 to read as foll ows:

14. EXCEPT AS OTHERW SE EXPRESSLY AUTHORI ZED BY TH S ARTI CLE, A PCLI -
TI CAL SUBDI VI SI ON SHALL NOT REQUI RE THAT BI DS CONFORM TO UNDULY RESTRI C-
TI VE SPECI FI CATI ONS. ALL SPECIFI CATIONS SHALL BE DRAFTED SO AS TO
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PROMOTE OVERALL ECONOW FOR THE PURPOSES | NTENDED AND TO ENCOURAGE
COVPETI TI ON I N SATI SFYI NG THE NEEDS OF THE POLITICAL SUBD VISION. A
BRAND NAME MAY BE USED AS A SPECI FI CATION ONLY | F THE SPECI FI CATI ON
CLEARLY STATES THAT THE BRAND NAME OR EQUI VALENT IS ACCEPTABLE. WHERE A
BRAND NAME OR EQUI VALENT SPECI FI CATION IS USED IN A BID SOLI Cl TATI ON

THE SOLIClI TATION SHALL CONTAI N EXPLANATORY LANGUAGE THAT THE USE OF A
BRAND NAME | S FOR THE PURPOSE OF DESCRI BING THE STANDARD OF QUALITY,

PERFORVANCE AND CHARACTERI STICS DESIRED AND |'S NOT I NTENDED TO LIMT OR
RESTRI CT COVPETI TION. IN ANY OPINION, PROCEEDING OR ACTION BROUGHT
PURSUANT TO SECTI ON ONE HUNDRED THREE-H OF THI S ARTI CLE, A BI D SPECI FI -
CATI ON DEVELOPED AND PROVI DED BY THE OFFI CE OF GENERAL SERVI CES SHALL BE
DEEMED VALI D.

S 4. Subdivision 2 of section 103 of the general nunicipal law, as
anmended by section 1 of chapter 367 of the |aws of 2014, is anmended to
read as foll ows:

2. Advertisenent for bids and offers shall be published in the offi-
cial newspaper or newspapers, if any, or otherw se in a newspaper or
newspapers designated for such purpose and my be published in the
procurenent opportunities newsletter pursuant to article four-C of the
econoni ¢ devel opnent | aw. Such advertisenent shall contain a statenent
of the time when and place where all bids received pursuant to such
notice will be publicly opened and read and where the identity of al
offerers wll be publicly disclosed, and the designation of the receiv-
ing device if the political subdivision or district has authorized the
recei pt of bids and offers in an electronic format. Such board or agency
may by resol ution designate any officer or enployee to open the bids and
offers at the time and place specified in the notice. Such designee

shal |l nmake a record of such bids and offers in such formand detail as
the board or agency shall prescribe and present the same at the next
regul ar or special neeting of such board or agency. Al bids received

shall be publicly opened and read at the tine and place so specified and
the identity of all offerers shall be publicly disclosed at the tinme and
pl ace so specified. ALL BI DS RECElI VED AND OPENED SHALL BE PUBLI C RECORDS
AND SHALL BE AVAI LABLE FOR PUBLI C | NSPECTI ON AND COPYI NG At |east five
days shall el apse between the first publication of such advertisenent
and the date so specified for the opening and reading of bids and
of fers.

S 5. Subdivision 2 of section 103 of the general nunicipal law, as
anmended by section 2 of chapter 367 of the |aws of 2014, is anmended to
read as foll ows:

2. Advertisenent for bids and offers shall be published in the offi-
cial newspaper or newspapers, if any, or otherwi se in a newspaper or
newspapers designated for such purpose and my be published in the
procurenent opportunities newsletter pursuant to article four-C of the
econoni ¢ devel opnent | aw. Such advertisenent shall contain a statenent
of the time when and place where all bids received pursuant to such
notice will be publicly opened and read and where the identity of al
offerers wll be publicly disclosed. Such board or agency may by resol -
ution designate any officer or enployee to open the bids and offers at
the time and place specified in the notice. Such designee shall nake a
record of such bids and offers in such formand detail as the board or
agency shall prescribe and present the sane at the next regular or
speci al neeting of such board or agency. Al bids received shall be
publicly opened and read at the time and place so specified and the
identity of all offerers shall be publicly disclosed at the tinme and
pl ace so specified. ALL BI DS RECElI VED AND OPENED SHALL BE PUBLI C RECORDS
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AND SHALL BE AVAI LABLE FOR PUBLI C | NSPECTI ON AND COPYI NG At |east five
days shall el apse between the first publication of such advertisenent
and the date so specified for the opening and reading of bids and
of fers.

S 6. Subparagraph 1 of paragraph (b) of subdivision 4 of section 35 of
the general nmunicipal Ilaw, as amended by chapter 692 of the | aws of
1989, is amended to read as foll ows:

(1) Not later than ninety days after presentation to the governing
board of a report of exam nation perforned by the office of the state
conptroller, or receipt by the governing board of any report of an
external audit perforned by an independent public accountant or any
managenent |etter in conjunction with such an audit, the governing board
may, in its discretion, provide to the conptroller, and file in the
office of the clerk, or with the secretary if there is no clerk, of the
muni ci pal corporation, industrial devel opnment agency, district, agency
or activity, a witten response to the findings and recommendations, if
any, in the report or letter. PROVIDED, HONEVER, THAT |IF SUCH REPORT OR
LETTER CONTAINS A FINDI NG THAT THE COWPETI TI VE BI DDl NG REQUI REMENTS OF
SECTI ON ONE HUNDRED THREE OF THI S CHAPTER WERE VI CLATED, THE GOVERNI NG
BOARD MUST FILE A WRITTEN RESPONSE. In the case of rmunicipal corpo-
rations, industrial devel opnent agency, districts, agencies or activ-
ities subject to exam nation by the conm ssioner of education, any wit-
ten response shall also be provided to such conm ssioner.

S 7. The state finance |law is anended by adding a new section 164-a to
read as foll ows:

S 164-A. PROVI DI NG BI D SPECI FI CATI ONS TO POLI TI CAL SUBDI VI SIONS.  THE
COW SSI ONER OF GENERAL SERVI CES SHALL PROVI DE TO ANY PCLI TI CAL SUBDI VI -
SI ON, AT NO CHARGE, ANY SPECI FI CATI ON THAT THE COW SSI ONER HAS DEVEL-
OPED FOR | TEM5S TO BE LET FOR BIDS I N PURCHASE CONTRACTS. THE COWM SSI ON-
ER MAY DEVELOP ADDI TI ONAL SPECI FI CATI ONS AT THE REQUEST OF ANY POLI Tl CAL
SUBDI VI SION  AND MAY PROVI DE SUCH SPECI FI CATI ONS TO THE POLI TI CAL SUBDI -
VI SI ON AND MAY CHARGE THE POLI TI CAL SUBDI VI SI ON FOR THE COST OF DEVELOP-
| NG SUCH SPECI FI CATI ONS.

S 8. If any clause, sentence, paragraph, section or part of this act
shall be adjudged by any court of conpetent jurisdiction to be invalid,
such judgment shall not affect, inpair or invalidate the remai nder ther-
eof, but shall be confined in its operation to the clause, sentence,
par agr aph, section or part thereof directly involved in the controversy
i n which such judgnent shall have been rendered.

S 9. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw, provided, however, the
amendnents to subdivision 2 of section 103 of the general rmunicipal |aw
made by section four of this act shall not affect the expiration and
reversion of such subdivision pursuant to subdivision (a) of section 41
of part X of chapter 62 of the laws of 2003, as anended, when upon such
date the provisions of section five of this act shall take effect.



