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STATE OF NEW YORK

7278
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
May 1, 2015

Introduced by M of A SEPULVEDA -- read once and referred to the
Conmittee on Codes

AN ACT to anend the crimnal procedure law, in relation to exculpatory
mat eri al

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The crimnal procedure law is anmended by adding a new
section 240.25 to read as foll ows:

S 240. 25 DI SCLOSURE OF | NFORVATI ON EXCULPATORY TO THE DEFENSE.

1. DEFINTION EXCULPATORY | NFORMATI ON | NCLUDES, BUT IS NOT LI M TED
TO, | NFORMATI ON THAT IS MATERI AL AND FAVORABLE TO THE ACCUSED BECAUSE
THE | NFORMATI ON:

(A) CASTS DOUBT ON WHETHER THE CONDUCT OF THE ACCUSED SATI SFI ED ONE OR
MORE OF THE ELEMENTS OF A CRI ME CHARGED | N THE | NDI CTMENT, | NFORVMATI ON,
OR OTHER CHARG NG | NSTRUMENT;

(B) CASTS DOUBT ON WHETHER THE CRI ME CHARGED OCCURRED;

(C) CASTS DOUBT ON THE ADM SSI BI LI TY OF EVI DENCE THAT THE PROSECUTOR
ANTI Cl PATES OFFERING IN THE PROSECUTION' S CASE-I N CH EF BECAUSE THE
| NFORMATI ON PROVI DES A BASIS FOR A MOTI ON TO SUPPRESS OR EXCLUDE SUCH
EVI DENCE;

(D) CASTS DOUBT ON THE CREDI BI LI TY OR ACCURACY OF TESTI MONY OR OTHER
EVI DENCE THAT THE PROSECUTOR ANTICIPATES OFFERING IN H'S OR HER
CASE- | N- CHI EF;

(E) DM NI SHES THE DEGREE OF THE ACCUSED S CULPABI LI TY OR THE LEVEL OF
OFFENSE CHARGED;

(F) SUPPORTS A DEFENSE TO THE CHARGE OR CHARGES PENDI NG AGAI NST THE
ACCUSED;

(G M TIGATES, REDUCES OR AFFECTS THE SENTENCE THAT MUST OR M GHT BE
| MPOSED;

(H TENDS TO LEAD TO I NFORVATI ON THAT WOULD SATI SFY PARAGRAPHS (A)
THROUGH (G OF THI'S SUBDI VI SI ON.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. TIMNG OF FI RST DELI VERY OF | NFORVATI ON. W THOUT A MOTION BY THE
DEFENSE,  THE FOLLOW NG | NFORVATI ON MJUST BE DI SCLOSED AND DELI VERED BY
THE PROSECUTI ON TO THE DEFENSE W THI N TWENTY- El GHT DAYS OF ARRAI GNVENT
ON THE FI RST CHARG NG | NSTRUMENT:

(A) | NFORVATI ON THAT CASTS DOUBT ON THE GUI LT OF THE ACCUSED OF ANY
CHARGE IN THE | NDI CTMENT, | NFORVATI ON OR OTHER CHARG NG | NSTRUMENT;

(B) | NFORVATI ON THAT CASTS DOUBT ON THE ADM SSI BI LI TY OF EVI DENCE THAT
THE PROSECUTOR ANTI Cl PATES OFFERING IN H'S OR HER CASE-| N- CH EF AND THAT
COULD BE THE BASIS OF A MOTI ON TO SUPPRESS OR EXCLUDE;

(© A STATEMENT AS TO WHETHER ANY PROM SE, REWARD, OR | NDUCEMENT HAS
BEEN G VEN TO ANY W TNESS WHOM THE PROSECUTOR ANTI CI PATES CALLING IN H' S
OR HER CASE-IN-CH EF, [|DENTIFYI NG BY NAME EACH SUCH W TNESS AND EACH
PROM SE, REWARD, OR | NDUCEMENT, AND A COPY OF ANY PROM SE, REWARD, OR
I NDUCEMENT THAT HAS BEEN REDUCED TO VI TI NG OR PRI NT,;

(D) A COPY OF ANY CRIM NAL RECORD OF ANY W TNESS | DENTI FI ED BY NAME
VWHOM THE PROSECUTOR ANTI Cl PATES CALLING IN H'S OR HER CASE-IN-CH EF
I NCLUDING THE COURT OF CONVICTION, THE CRIME OF WH CH THE W TNESS WAS
CONVI CTED, THE DATE OF THE CONVI CTI ON, AND THE NUMBER OF THE CASE;

(E) A WRI TTEN STATEMENT SETTI NG OQUT CRI M NAL CHARGES PENDI NG AGAI NST A
W TNESS, WHO SHALL BE | DENTI FI ED BY NAME, WHOM THE PRCSECUTOR ANTI C
| PATES CALLING IN H' S OR HER CASE- | N- CHI EF;

(F) A WRITTEN STATEMENT SETTING OUT THE FAILURE OF A POTENTI AL
W TNESS, WHO SHALL BE | DENTI FI ED BY NAME, TO MAKE A POSI TI VE | DENTI FI CA-
TION OF THE ACCUSED | N AN | DENTI FI CATI ON PROCEDURE THAT HAS BEEN HELD
WTH SUCH A WTNESS W TH RESPECT TO THE CRI ME;

(G A WRITTEN OR ORAL STATEMENT FROM ANY PERSON OR OTHER | NFORMATI ON
THAT TENDS TO SUPPORT A DEFENSE TO THE CHARGES.

3. PRETRI AL DELI VERY. WTHOUT A MOTI ON BY THE DEFENSE, THE FOLLOW NG
| NFORVATI ON MUST BE DI SCLOSED AND DELI VERED NOT LATER THAN TWENTY- ONE
DAYS PRI OR TO THE DATE FI RST SET FOR TRI AL:

(A) | NFORVATI ON THAT CASTS DOUBT ON THE CREDIBILITY OR ACCURACY OF
EVI DENCE, | NCLUDI NG TESTI MONY OF W TNESSES, CONCERNI NG MATERI AL | SSUES
RELATI NG TO WHETHER A CRIME WAS COW TTED AND WHETHER THE ACCUSED
COMWM TTED I T, THAT THE PROSECUTOR ANTI Cl PATES PRESENTING IN H S OR HER
CASE- | N- CHI EF;

(B) ANY | NCONSI STENT WRI TTEN OR ORAL STATEMENT REGARDI NG THE ALLEGED
CRI M NAL CONDUCT OF THE ACCUSED OR A DESCRI PTI ON OF SUCH STATEMENT, MADE
BY A PERSON WHOM THE PROSECUTI ON ANTI Cl PATES CALLING IN H S OR HER
CASE- | N- CHI EF;

(© ANY STATEMENT REGARDING THE ALLEGED CRIM NAL CONDUCT OF THE
ACCUSED OR A DESCRI PTI ON OF SUCH STATEMENT, MADE ORALLY OR I N WRI TI NG BY
ANY PERSON, THAT |S | NCONSISTENT WTH A STATEMENT MADE ORALLY OR IN
VRI TI NG BY A W TNESS THE PROSECUTI ON ANTI Cl PATES CALLING IN HS OR HER
CASE- | N- CHI EF;

(D) ANY | NFORVATI ON REFLECTI NG Bl AS OR PREJUDI CE AGAI NST THE DEFENDANT
BY A WTNESS WHOM THE PROSECUTOR ANTICl PATES CALLING IN H S OR HER
CASE- | N- CHI EF;

(E) A WRITTEN DESCRI PTION OF ANY PRIOR BAD ACT THAT CONSTITUTES A
CRI ME KNOWN BY THE PROSECUTOR TO HAVE BEEN COW TTED BY ANY W TNESS WWHOM
THE PROSECUTI ON ANTI CI PATES CALLING IN H' S OR HER CASE-| N- CHI EF;

(F) 1 NFORVATI ON KNOAN OR ASCERTAI NABLE TO THE PROSECUTOR OF ANY MENTAL
OR PHYSI CAL | MPAI RVENT OF ANY W TNESS WHOM THE PROSECUTOR ANTI Cl PATES
CALLING IN H'S OR HER CASE-I N- CH EF THAT MAY CAST DOUBT ON THE ABILITY
OF THAT WTNESS TO OBSERVE AND ACCURATELY AND TRUTHFULLY RECALL, AND TO
RELATE | NFORMATI ON ABOUT A RELEVANT EVENT OR OTHER MATERI AL | NFORMATI ON;
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(G ANY OTHER | NFORVATION THAT IS WTHI N THE DEFINITION SET QUT IN
SUBDI VI SI ON ONE OF THI S SECTI ON,

(H) ANYTHI NG REQUI RED TO BE DI SCLOSED, PRI OR TO TRI AL, TO THE DEFEND-
ANT BY THE PROSECUTOR, PURSUANT TO THE CONSTI TUTION OF THI S STATE OR OF
THE UNI TED STATES.

4. DELIVERY OF |NFORVMATION. THE PROSECUTOR SHALL DI SCLOSE TO THE
DEFENDANT AND MAKE AVAI LABLE FOR | NSPECTI ON, EXAM NATI ON, PHOTOCCOPYI NG,
COPYI NG, PRINT OUT, RETRIEVAL, TESTING OR INTERVIEW (FOR STATEMENTS
PREVI QUSLY MADE BUT NOT RECORDED I N WRI TI NG OR MECHANI CALLY) OR BY ANY
OTHER METHOD OF ACCESS, ALL | NFORVATI ON | NCLUDI NG BUT NOT LIMTED TO
THAT | N PROPERTY, DOCUMENTS, REPORTS, RECORDI NGS, VIDEGCS, RECORDS, I[N
THE KNOALEDGE OF A PERSON BUT NOT RECORDED (ALL HEREI NAFTER CALLED
| NFORMATI ON) WHI CH WOULD PROVI DE THE | NFORVATI ON SET OUT | N SUBDI VI SI ONS
ONE, TWO, AND THREE OF THI S SECTI ON REGARDLESS OF WHETHER SUCH | NFORVA-
TION WOULD | TSELF CONSTI TUTE ADM SSI BLE EVI DENCE AT TRIAL OR | S OTHER-
W SE KNOWN TO THE DEFENDANT.

5. CONTI NUI NG OBLI GATION. | F AT ANY TI M AFTER THE TIME PERI ODS SET
FORTH ABOVE THE PROSECUTCOR LEARNS OF ADDI Tl ONAL | NFORMATI ON REQUI RED TO
BE DI SCLOSED TO THE DEFENDANT PURSUANT TO SUBDIVISIONS ONE, TWO AND
THREE OF THI S SECTI ON, THE PROSECUTOR SHALL, PURSUANT TO THE CONTI NUI NG
OBLI GATI ON TO DELI VER TO THE DEFENSE THE | NFORMATI ON REQUI RED BY SUBDI -
VISIONS ONE, TWO AND THREE OF THI S SECTI ON, PROVPTLY NOTI FY THE DEFEND-
ANT AND THE COURT OF THE EXI STENCE OF SUCH | NFORVATI ON AND EXPEDI Tl QUSLY
MAKE SUCH | TEMS AVAI LABLE TO THE DEFENDANT FOR | NSPECTI ON, PHOTOCOPYI NG,
COPYI NG, TESTI NG OR OTHER REPRCODUCTI ON AS SET OUT | N SUBDI VI SI ON FOUR OF
TH S SECTI ON.

6. APPLI CATION TO THE COURT. (A) THE PROSECUTOR MAY SEEK A PROTECTI VE
ORDER BASED ON A REASONABLE SHOW NG THAT A W TNESS OR OTHER PERSON WOULD
BE ENDANGERED BY DI SCLOSURE OF THE | NFORMVATI ON REQUI RED BY THI S SECTI ON.
IF THE COURT FINDS THAT THE PROSECUTOR HAS MADE A REASONABLE SHOW NG
THAT A WTNESS OR OTHER PERSON WOULD BE ENDANGERED BY DI SCLOSURE, THE
COURT SHALL CONDUCT AN I N CAMERA REVI EW OF THE CLAIM AND, | F APPROPRI -
ATE, REDACT THE | NFORVATI ON G VEN TO THE DEFENSE UNTI L SUCH TI ME AS THE
LAW OR OTHER Cl RCUMSTANCES OF THE CASE REQUI RE DI SCLOSURE OF THE | NFOR-
MATI ON.

(B) IF IN THE Cl RCUMSTANCES OF A CASE, THE PROSECUTOR, AT ANY TI ME,
ASSERTS THAT | NFORVATI ON WAS NOT DELI VERED OR WAS DELI VERED LATE ORI S
NOT EXCULPATORY WTH N THE TERMS OF THI S STATUTE OR AS REQUI RED BY THE
STATE OR UNI TED STATES CONSTI TUTI ONS AND WAS NOT DELI VERED BASED ON THAT
REASON, THE COURT SHALL MAKE AN | NDEPENDENT EVALUATI ON AND DETERM -
NATI ON, AFTER HEARI NG FROM DEFENSE COUNSEL, AS TO WHETHER THE | NFORWVA-
TI ON SHOULD BE DELI VERED PURSUANT TO THI S SUBDI VI SI ON.

(© THE PROSECUTOR S VIEW OF WHETHER THE | NFORMATI ON | S TRUTHFUL OR
ACCURATE SHALL NOT BE A FACTOR USED BY THE PROSECUTOR OR THE COURT TO
DETERM NE WHETHER THE | NFORVMATION MJST BE DELI VERED TO THE DEFENSE
PURSUANT TO THI S SECTI ON.

7. INQU RIES. PRIOR TO THE REQUI RED DATES FOR THE DI SCLOSURE OF | NFOR-
MATI ON TO THE DEFENSE, THE PROSECUTOR SHALL NMAKE INQU RIES TO LEARN
WHETHER THOSE AGENCI ES DEEMED BY LAW TO BE ASSI STI NG THE PROSECUTOR ARE
I N POSSESSI ON OF | NFORVATI ON DEFI NED I N SUBDI VI SI ONS ONE, TWO, AND THREE
OF TH S SECTI ON, AND SHALL OBTAI N THE | NFORVATI ON FOR DELIVERY TO THE
DEFENSE | N ACCORD WTH THI' S SECTI ON.

8. CONFERENCE AND CERTI FI CATION. (A) AT A TIME SET BY THE COURT BEFORE
THE FIRST DESI GNATED TRI AL DATE AND AT SUCH FURTHER TI MES AS THE COURT
ORDERS, THE PROSECUTOR SHALL | DENTI FY FOR THE COURT THE | NFORVATI ON THAT
HAS BEEN DELI VERED TO THE DEFENSE AND CERTI FY THE DELIVERY. THE COURT
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SHALL HOLD A CONFERENCE TO DETERM NE WHETHER THE PROSECUTOR HAS EXAM NED
THE PROSECUTOR S FILE AND THE FI LES OF THOSE ASSI STI NG THE PROSECUTOR
AND HAS DELI VERED THE REQUI RED | NFORMATI ON.

(B) | F THE PROSECUTOR DELI VERS TO THE DEFENSE PURSUANT TO THI S STATUTE
LARGE QUANTI TI ES OF | NFORMATI ON, WHETHER OF DOCUMENTS, ELECTRONI C | NFOR-
MATI ON, OR OTHER FORMAT, W THOUT | DENTI FI CATI ON OF | TS SI GNI FI CANCE TO
THE CASE, THE COURT SHALL ESTABLI SH I N THE CONFERENCE THE PROCEDURE FOR
| DENTI FI CATI ON OF THE | NFORMATI ON AND | F NEEDED GRANT AN ADJOURNMENT FOR
THAT TO BE ACCOMPLI SHED BY THE PROSECUTOR AND EXAM NED BY THE DEFENSE.

9. SANCTIONS FOR LATE DELIVERY OR FAILURE TO DELIVER | NFORVATI ON
DEFINED I N TH' S SECTI ON. WHERE THERE | S A FAI LURE BY THE PROSECUTOR TO
DELI VER THE | NFORMATI ON SET OUT IN TH' S SECTI ON, OR THE | NFORMATI ON | S
DELI VERED AFTER THE REQUI RED TI ME PERI OD, AT THE REQUEST OF THE DEFENSE
OR IN THE COURT' S DI SCRETI ON, THE COURT SHALL ORDER ONE OR MORE OF THE
FOLLOW NG SANCTI ONS:

(A) GRANT AN APPROPRI ATE EXTENSI ON OF TIME | N THE PROCEEDI NG TO ALLOW
THE DEFENSE TO EXAM NE THE | NFORMATI ON AND TO | NVESTI GATE BASED ON THE
LATE DELI VERED | NFORMATI ON.  FOR THAT EFFORT, THE COURT MAY AUTHORI ZE FOR
THE DEFENSE | NVESTI GATORS, LAB TESTS, EXPERTS AND OTHER RESOURCES TO
CONDUCT THE DEFENSE | NVESTI GATI ON;

(B) REOPEN A PRE- TRI AL HEARI NG

(C) PRECLUDE | NTRODUCTI ON OF EVI DENCE;

(D) | NSTRUCT THE JURY THAT THE PROSECUTOR HAS NOT DELI VERED OR DELI V-
ERED ONLY AFTER | MPROPER DELAY EVI DENCE THAT SHOULD HAVE BEEN DELI VERED
AND DELI VERED TI MELY AND THAT THE JURORS MAY | NFER THAT THE | NFORMVATI ON
NOT DI SCLOSED WAS EXCULPATORY OR, |F NOT DI SCLOSED OR DI SCLOSED ONLY
AFTER UNDUE DELAY, COULD HAVE LED TO EXCULPATORY | NFORMATI ON AS DEFI NED
I N SUBDI VI SI ONS ONE, TWD AND THREE OF THI' S SECTI ON;

(E) NOTI FY THE SUPERVI SI NG PROSECUTOR;

(F) REFER THE MATTER TO THE APPROPRI ATE ATTORNEY DI SCI PLI NARY COWM T-
TEE PURSUANT TO SUBDI VI SION TEN OF THI'S SECTI ON | F AFTER CONDUCTI NG SUCH
INQURY AS THE COURT DEEMS APPROPRI ATE AND | SSUI NG AN OPI NI ON STATI NG
THE COURT' S FI NDI NGS, THE ATTORNEY' S CONDUCT |'S ASSERTED TO BE | MPROPER
UNDER THE RULES OF PROFESS|I ONAL CONDUCT.

10. LAWER SANCTIONS. (A) ANY JUDI Cl AL OPI Nl ON WHI CH CONCLUDES THAT
THERE WAS AN | NTENTI ONAL OR RECKLESS FAI LURE TO COMPLY W TH THI'S SECTI ON
BY A PROSECUTOR SHALL BE FORWARDED BY THE CLERK OF THE COURT IN WH CH
THE OPINION |'S FILED TO THE ATTORNEY DI SCl PLI NARY COMM TTEE W TH JURI S-
DI CTI ON.

(B) I'F IN CONNECTI ON W TH THE OBLI GATI ON TO DELIVER | NFORMATI ON SET
OUT IN THIS SECTION OR THE STATE AND UNI TED STATES CONSTI TUTI ONS, A
TRIAL OR APPELLATE COURT HAS CONCLUDED THAT I N THE COURSE OF A CRI M NAL
PROCEEDI NG A PROSECUTOR HAS VI OLATED RULES 3.4(A) (1), 3.4(A)(3) OR
3.8(B) OF THE RULES OF PROFESSI ONAL CONDUCT, OR OTHER RELEVANT = STATUTES
AND RULES, BY | NTENTI ONALLY OR RECKLESSLY FAI LI NG TO DELI VER OR TI MELY
DELI VER TO THE DEFENSE THE | NFORMATION SET OUT IN TH'S SECTION, THE
CONDUCT SHALL BE REFERRED BY THE JUDGE PURSUANT TO RULE 100.3(D)(2) OF
THE CODE OF JUDI Cl AL CONDUCT TO THE ATTORNEY DI SCl PLI NARY COWM TTEE OF
THE APPROPRI ATE JUDI Cl AL DI STRI CT FOR PROCEEDI NGS PURSUANT TO APPLI CABLE
RULES.

(O |F AN ATTORNEY HAS A REASONABLE BASI S TO BELI EVE THAT A PROSECUTOR
HAS | NTENTI ONALLY OR RECKLESSLY FAI LED TO DELI VER | NFORMATI ON AS DEFI NED
IN TH'S STATUTE, THAT ATTORNEY SHALL NOTI FY THE ATTORNEY DI SCI PLI NARY
COWM TTEE OF THE APPROPRI ATE JUDI Cl AL DI STRI CT PURSUANT TO RULE 8. 3(A)
OF THE RULES OF PROFESSI ONAL CONDUCT FOR PROCEEDI NGS PURSUANT TO COURT
RULES.
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(D) I'F MORE THAN ONE EVENT | S REFERRED TO THE ATTORNEY DI SCl PLI NARY
COW TTEE, THE REFERRALS SHALL BE CONSOLI DATED.

11. USE OF FALSE | NFORVATION. THE PROVI SI ONS OF SUBDI VI SI ON TEN OF
THI'S SECTI ON SHALL APPLY TO A PROSECUTOR FOR THE KNOW NG OR RECKLESS USE
OF FALSE OR UNTRUTHFUL EVI DENCE.

S 2. Subdivision 1 of section 240.20 of the crimnal procedure law is
anmended by addi ng a new paragraph (I) to read as foll ows:

(L) 1 NFORMATI ON RESULTI NG FROM COVPARI NG DNA TEST RESULTS ON SPECI MENS
FROM CRI ME SCENE SAMPLE OR SAMPLES OBTAI NED | N THE COURSE OF AN | NVESTI -
GATION OF AN ALLEGED CRIME W TH THE DNA RECORDS NMAI NTAI NED BY OR AVAI L-
ABLE THROUGH THE STATE DNA | DENTI FI CATI ON | NDEX ESTABLI SHED PURSUANT TO
NEW YORK LAW OR ANY OFFI Cl AL FEDERAL DNA | NDEX.

S 3. Subdivision 1 of section 440.10 of the crimnal procedure lawis
anmended by addi ng a new paragraph (j) to read as foll ows:

(J) THE PEOPLE HAVE FAI LED TO PROVIDE OR TO PROVIDE IN A TI MELY MANNER
EVI DENCE EXCULPATORY TO THE DEFENSE AS DEFI NED | N SECTI ON 240.25 OF TH' S
CHAPTER AND HAVE FAI LED TO PROVE THAT THERE WAS NO PCSSI BI LI TY THAT THE
| NFORMATI ON WOULD HAVE AFFECTED THE DECI SI ON.

S 4. This act shall take effect on the sixtieth day after it shall
have becone a | aw



