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STATE OF NEW YORK

6380
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
March 20, 2015

Introduced by M of A ABINANTI -- read once and referred to the Comit -
tee on Mental Health

AN ACT to anend the nental hygiene law, in relation to creating a bill
of rights for people with devel opnental disabilities

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The nental hygiene law is anended by adding two new
sections 13.04 and 13.36 to read as foll ows:

S 13. 04 PEOPLE W TH DEVELOPMENTAL DI SABI LI TIES Bl LL OF RI GHTS.

(A) THE PRI NCI PLES ENUNCI ATED I N SUBDI VISION (C) OF THIS SECTION ARE
DECLARED TO BE THE PUBLI C PCLI CY OF THE STATE AND A COPY OF SUCH STATE-
MENT OF RI GHTS SHALL BE POSTED CONSPI CUOUSLY IN A PUBLIC PLACE IN EACH
RESI DENCE.

(B) THE COW SSI ONER SHALL MAKE AVAI LABLE TO EVERY RESI DENCE ON THE
OFFI CE' S VEEBSI TE A COPY OF THE STATEMENT OF RI GHTS PROVI DED I N SUBDI VI -
SION (€ O THIS SECTION IN THE TOP SI X LANGUAGES OTHER THAN ENGLI SH
SPOKEN | N THE STATE ACCORDI NG TO THE LATEST AVAI LABLE DATA FROM THE U. S.
BUREAU OF CENSUS, AND SHALL ADOPT ANY RULES AND REGULATI ONS NECESSARY TO
ENSURE THAT SUCH QUALI FI ED FAM LY MEMBERS AND GUARDI ANS ARE TREATED IN
ACCORDANCE W TH THE PROVI SI ONS OF SUCH STATEMENT.

(C) THE STATEMENT OF RI GHTS SHALL CONSI ST OF THE FOLLOW NG

"PEOPLE W TH DEVELOPMENTAL DI SABI LI TIES Bl LL OF Rl GHTS"

PEOPLE WTH DEVELOPMENTAL DI SABILITIES SHALL HAVE THE FOLLOW NG
Rl GHTS:

YOU HAVE THE RI GHT TO DIGNITY, RESPECT AND A COMFORTABLE LI VI NG ENVI -
RONMENT.

YOU HAVE THE RI GHT TO QUALI TY OF CARE AND TREATMENT W THOUT DI SCRI M -
NATI ON.

YOU HAVE THE RI GHT OF FREEDOM OF CHO CE TO MAKE YOUR OWN | NDEPENDENT
DECISIONS, |F ABLE AND IF UNABLE, THEN A PARENT OR LEGAL GUARDI AN HAS
THE RI GHT TO MAKE THEM FOR YOU.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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YOQU HAVE THE RI GHT TO SAFEGUARD YOUR PROPERTY AND MONEY.

YOU HAVE THE RIGHT TO SAFEGUARDS | N YOUR ADM SSI ON, TRANSFER AND
DI SCHARCE.

YOU HAVE THE RI GHT TO PRI VACY | N COVMUNI CATI ONS.

YOU HAVE THE RI GHT TO PARTI Cl PATE I N ORGANI ZATI ONS AND ACTIVITIES OF
YOUR CHO CE.

YOU HAVE THE RIGHT TO AN EASY TO USE AND RESPONSI VE COWPLAI NT PROCE-
DURE. TH S PROCEDURE SHALL ALSO BE AVAI LABLE TO YOUR PARENT OR LEGAL
GUARDI ANS.

YOU HAVE THE RIGHT TO EXERCISE ALL OF YOUR RI GHTS W THOUT FEAR OF
REPRI SALS.

YOU HAVE THE RI GHT TO FREEDOM FROM ALL FORMS OF ABUSE | NCLUDI NG PHYS-
| CAL, SEXUAL AND PSYCHOLOG CAL.

YOU HAVE THE R GHT OF FREEDOM FROM UNAUTHORI ZED USE OF RESTRAI NTS OR
SECLUSI ON.

YOU HAVE THE RI GHT TO NEVER BE RESTRAI NED W TH ANY TYPE OF RESTRAINT
THAT RESTRI CTS BREATH NG FOR ANY REASON.

YOQU HAVE THE RI GHT, I N THE CASE OF ANY ALLEGATI ON OF ABUSE OR NEGLECT,
TO BE SEEN BY A COWPLETELY | NDEPENDENT MEDI CAL FACI LI TY, DOCTOR OR
HOSPI TAL.

YOU HAVE THE RI GHT TO RECElI VE TREATMENT W THOUT DI SCRI M NATION AS TO
RACE, COLOR, RELIGON, SEX, NATIONAL ORIG@ N, DI SABILITY, SEXUAL ORI EN-
TATI ON, SOURCE OF PAYMENT OR AGE.

YOU HAVE THE RI GHT TO RECEI VE CONSI DERATE AND RESPECTFUL CARE IN A
CLEAN AND SAFE ENVI RONMENT FREE OF UNNECESSARY RESTRAI NTS.

YOU HAVE THE RI GHT TO RECElI VE EMERGENCY CARE WHEN NECESSARY.

YOU HAVE THE RI GHT TO ENSURE PROPER MEDI CAL CARE | S ALWAYS PROVI DED.

YOU HAVE THE RI GHT TO A LI VI NG ENVI RONMENT THAT | S SMOKE FREE.

YOU HAVE THE RI GHT TO RECEI VE COVPLETE | NFORMATI ON ABOUT YOUR DI AGNG-
SI'S, TREATMENT AND PROGNCSI S. THI' S | NFORVATI ON SHALL ALSO BE AVAI LABLE
TO YOUR PARENT AND/ OR LEGAL GUARDI AN.

YOU HAVE THE RIGHT TO RECEIVE ALL THE | NFORVATI ON NEEDED TO G VE
| NFORMED CONSENT FOR AN ORDER NOT TO RESUSCI TATE. ONLY A LEGAL GUARDI AN
THAT IS A FAM LY MEMBER CAN SI GN OFF ON AN ORDER NOT TO RESUSCI TATE, |IF
THE PERSON W TH THE DI SABI LI TY IS UNABLE TO.

YOU HAVE THE RIGHT TO REFUSE TO TAKE PART | N RESEARCH, | F THE CLI ENT
'S UNABLE TO CONSENT, ANY APPROVAL MUST BE BY A FAM LY MEMBER

YOQU HAVE THE RI GHT TO PRI VACY AND CONFI DENTI ALI TY OF ALL | NFORMVATI ON
AND RECORDS REGARDI NG CLI ENT EXCEPT FOR PARENTS, LEGAL GUARDI ANS, THOSE
ALLONED PER JONATHAN S LAW LAW ENFORCEMENT AGENCI ES OR DI STRICT ATTOR-
NEYS.

YOU HAVE THE R GHT TO VI EW AND OBTAI N COPI ES OF YOUR MEDI CAL RECORDS
AT ANY TI ME W THOUT CHARGE.

YOQU HAVE THE RI GHT TO COVPLAI N W THOUT FEAR OF REPRI SALS ABQUT THE
CARE AND SERVI CES YOU ARE RECEI VI NG

YOU HAVE THE RI GHT TO AUTHORI ZE THOSE FAM LY MEMBERS AND OTHER ADULTS
WHO WLL BE G VEN PRIORITY TOVISIT CONSISTENT WTH YOUR ABILITY TO
RECEI VE VI SI TORS.

YOU HAVE THE SAME RI GHT AS ANY OTHER CI TI ZEN OR RESI DENT THAT | F AN
ALLEGED CRIME | S COW TTED AGAINST YOU, I T IS I MVEDI ATELY REQUI RED TO BE
REPORTED TO 911 AND YOUR PARENT ANDY OR LEGAL GUARDI AN MUST BE NOTI FI ED.

YOU HAVE THE RI GHT TO A FEE SHI FTI NG CAUSE OF ACTI ON THAT ALLOWS YQU
AND OR  YOUR PARENT OR LEGAL GUARDI AN TO ENFORCE YOUR RI GHTS I N STATE
COURT.
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ALL THE ABOVE ARE YOUR RIGHTS. |F THE RESIDENTI AL FACILITY DCES NOT
HONOR THESE RIGHTS YOU CAN SEEK HELP BY CONTACTI NG THE NEW YORK STATE
DEPARTMENT OF HEALTH OR BY CONTACTI NG THE RESI DENTI AL FACI LI TY.

(D) THE COW SSIONER SHALL ESTABLI SH A PUBLI C EDUCATI ON PROGRAM TO
DI SSEM NATE | NFORVMATI ON REGARDI NG | MPLEMENTATI ON OF THIS SECTION.  SUCH
| NFORVATI ON SHALL | NCLUDE, BUT NOTI BE LIMTED TGO, PUBLI CATI ON OF THE
PEOPLE W TH DEVELOPMENTAL DI SABI LI TIES BILL OF RIRGATS AS SPECIFIED IN
SUBDIVISION (C) OF TH'S SECTI ON AND PUBLI CATI ON OF CERTAI N PROVI SI ONS
RELATI NG TO MEDI CAI D WAI VERS OBTAI NED BY THE STATE.

S 13. 36 PRI VATE ACTI ONS BY PEOPLE W TH DEVELOPMENTAL DI SABILITIES |IN
FACI LI TI ES.

(A) ANY FACILITY THAT DEPRI VES ANY PERSON W TH A DEVELCOPMENTAL DI SA-
BILITY OF ANY RIGHT OR BENEFI T, AS HEREI NAFTER DEFI NED, SHALL BE LI ABLE
TO SAID PERSON FOR | NJURIES SUFFERED AS A RESULT OF SAI D DEPRI VATI ON.
FOR PURPOSES OF THI'S SECTION, A "RIGHT OR BENEFIT" OF A° PERSON WTH A
DEVELOPMENTAL DI SABILITY |IN A FACILITY SHALL MEAN ANY RI GHT OR BENEFI T
CREATED OR ESTABLI SHED FOR THE WELL- BEI NG OF THE DI SABLED PERSON BY THE
TERMS OF ANY CONTRACT, BY ANY STATE STATUTE, CODE, RULE OR REGULATI ON
(1 NCLUDI NG SECTION 13.04 OF THI S ARTI CLE), OR BY ANY APPLI CABLE FEDERAL
STATUTE, CODE, RULE OR REGULATION. FOR THE PURPOSES OF THI S SECTI ON,
“I'NJURY" SHALL | NCLUDE, BUT NOT BE LIM TED TO, PHYSI CAL HARM  EMOTI ONAL
HARM  DEATH, AND/OR FINANCIAL LOSS TO A PERSON W TH A DEVELOPMENTAL
DI SABI LI TY.

(B) UPON A FI NDI NG THAT A PERSON W TH A DEVELOPMENTAL DI SABILITY HAS
BEEN DEPRIVED OF A R GHT OR BENEFI T AND HAS BEEN | NJURED AS A RESULT,
COVPENSATORY DAMAGES SHALL BE ASSESSED IN AN AMOUNT SUFFI CIENT TO
COVMPENSATE SUCH PATI ENT FOR SUCH | NJURY. | N ADDI TI ON, WHERE THE DEPRI -
VATI ON OF ANY SUCH RIGHT OR BENEFIT IS FOUND TO HAVE BEEN WLLFUL OR [N
RECKLESS DI SREGARD OF THE LAWFUL RI GHTS OF THE PATI ENT, PUNI TI VE DAMAGES
MAY BE ASSESSED.

(© A PERSON WTH A DEVELOPMENTAL DI SABI LI TY DEPRI VED OF A RIGHT OR
BENEFI T BY A FACILITY MAY ALSO MAINTAIN AN ACTION PURSUANT TO TH S
SECTI ON FOR ANY OTHER TYPE OF RELI EF, | NCLUDI NG | NJUNCTI VE AND DECLARA-
TORY RELI EF, PERM TTED BY LAW

(D) ANY DAMAGES OR OTHER RELI EF RECOVERABLE PURSUANT TO THI'S SECTI ON
MAY BE RECOVERED I N ANY ACTI ON WHI CH A COURT MAY AUTHORI ZE TO BE BROUGHT
AS A CLASS ACTI ON PURSUANT TO ARTICLE NINE OF THE Cl VIL PRACTI CE LAW AND
RULES. THE REMEDIES PROVIDED IN TH S SECTION ARE I N ADDI TI ON TO AND
CUMULATI VE W TH ANY OTHER REMEDI ES AVAI LABLE TO A PERSON W TH A DEVELOP-
MENTAL DI SABI LI TY, AT LAWOR IN EQUI TY OR BY ADM NI STRATI VE PROCEEDI NGS,
I NCLUDI NG TORT CAUSES OF ACTI ON, AND MAY BE GRANTED REGARDLESS OF WHETH-
ER SUCH OTHER REMEDI ES ARE AVAI LABLE OR ARE SOUGHT. EXHAUSTI ON OF ANY
AVAI LABLE ADM NI STRATIVE REMEDIES SHALL NOTI' BE REQU RED PRIOR TO
COMVENCEMENT OF SUI' T HEREUNDER.

(E) THE AMOUNT OF ANY DAMAGES RECOVERED BY A PERSON WTH A DEVELOP-
MENTAL DI SABILITY, | N AN ACTI ON BROUGHT PURSUANT TO THI S SECTI ON SHALL
BE EXEMPT FOR PURPOSES OF DETERM NI NG | NI TI AL OR CONTI NUI NG ELIGBILITY
FOR MEDI CAL ASS|I STANCE UNDER TI TLE ELEVEN OF ARTI CLE FI VE OF THE SCOCI AL
SERVI CES LAW AND SHALL NEI THER BE TAKEN | NTO CONSI DERATI ON NOR REQUI RED
TO BE APPLI ED TONMRD THE PAYMENT OR PART PAYMENT OF THE COST OF MEDI CAL
CARE OR SERVI CES AVAI LABLE UNDER SAI D Tl TLE ELEVEN.

(F) I'F JUDGVENT I N AN ACTI ON MAI NTAI NED UNDER THI S SECTI ON | S RENDERED
IN FAVOR OF THE PLAI NTI FF, THE COURT SHALL AWARD REASONABLE ATTORNEYS
FEES AND COSTS TO THE PLAI NTI FF.

(G ANY WAIVER BY A PERSON WTH A DEVELOPMENTAL DI SABILITY OR H'S
LEGAL REPRESENTATIVE OF THE RRGHT TO COMMENCE AN ACTION UNDER THI S
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SECTI ON, WHETHER ORAL OR IN WRI TI NG, SHALL BE NULL AND VO D AND W THOUT
LEGAL FORCE OR EFFECT.

ANY PARTY TO AN ACTI ON BROUGHT UNDER THI' S SECTI ON SHALL BE ENTI -
TLED TO A TRIAL BY JURY AND ANY WVAIVER OF THE RRGHT TO A TRIAL BY A
JURY, WHETHER ORAL OR IN WRITING PRIOR TO THE COWENCEMENT OF AN
ACTI ON, SHALL BE NULL AND VO D, AND W THOUT LEGAL FORCE OR EFFECT.

(1) 1. NO PERSON OR ENTITY SHALL DI SCRI M NATE AGAI NST ANY PERSON W TH
A DEVELOPMENTAL DI SABILITY, OR AGAINST AN EMPLOYEE OF A FAC LITY,
BECAUSE SUCH PERSON (OR SUCH PERSON S REPRESENTATI VE) HAS MADE A CHARGE,
TESTI FI ED, ASSI STED, | NI TI ATED, OR PARTICIPATED IN ANY NMANNER IN AN
| NVESTI GATI ON, PROCEEDI NG OR HEARING ARl SI NG FROM AN ALLEGED DEPRI -
VATI ON OF A RI GHT OR BENEFI T DEFI NED UNDER THI S SECTI ON.

2. ANY PERSON | NJURED AS A RESULT OF DI SCRI M NATION VI OLATI NG PARA-
GRAPH ONE OF THI'S SUBDI VI SI ON SHALL HAVE A CAUSE OF ACTI ON AS SET FORTH
IN SUBDI VI SIONS (A) THROUGH (H) OF THI S SECTI ON.

S 2. This act shall take effect immediately.



