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STATE OF NEW YORK

6075
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
March 12, 2015

Introduced by M of A TITUS, HEASTIE, ROSENTHAL, JAFFEE, PAULIN, GALEF
-- read once and referred to the Conm ttee on Labor

AN ACT to anend the labor law, in relation to the prohibition of differ-
ential pay because of sex

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 194 of the labor |aw, as added by
chapter 548 of the laws of 1966, is amended and three new subdivisions
2, 3 and 4 are added to read as foll ows:

1 No enployee shall be paid a wage at a rate |ess than the rate at
whi ch an enpl oyee of the opposite sex in the sanme establishnent is paid
for equal work on a job the performance of which requires equal skill
effort and responsibility, and which is performed under simlar working
conditions, except where paynment is made pursuant to a differentia
based on:

a. a seniority system

b. a nerit system

c. a system which neasures earnings by quantity or quality of
production; or

d. [any other factor other than sex] A BONA FI DE FACTOR OTHER THAN
SEX, SUCH AS EDUCATI ON, TRAI NI NG OR EXPERI ENCE. SUCH FACTOR (1) SHALL
NOT BE BASED UPON OR DERI VED FROM A SEX- BASED DI FFERENTI AL I N COVPEN-
SATION AND (Il1) SHALL BE JOB-RELATED W TH RESPECT TO THE POSI TION I N
QUESTI ON AND SHALL BE CONSI STENT W TH BUSI NESS NECESSI TY. SUCH EXCEPTI ON
UNDER THI S PARAGRAPH SHALL NOT APPLY WHEN THE EMPLOYEE DEMONSTRATES (A)
THAT AN EMPLOYER USES A PARTI CULAR EMPLOYMENT PRACTI CE THAT CAUSES A
DI SPARATE | MPACT ON THE BASI S OF SEX, (B) THAT AN ALTERNATI VE EMPLOYMENT
PRACTI CE EXI STS THAT WOULD SERVE THE SAME BUSINESS PURPOSE AND NOT
PRODUCE SUCH DI FFERENTIAL, AND (C) THAT THE EMPLOYER HAS REFUSED TO
ADOPT SUCH ALTERNATI VE PRACTI CE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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2. FOR THE PURPCSE OF SUBDIVISION ONE OF TH'S SECTION, "BUSINESS
NECESSI TY" SHALL BE DEFI NED AS A FACTOR THAT BEARS A MANI FEST RELATI O\
SH P TO THE EMPLOYMENT | N QUESTI ON.

3. FOR THE PURPOCSES OF SUBDIVISION ONE OF THI S SECTI ON, EMPLOYEES
SHALL BE DEEMED TO WORK | N THE SAME ESTABLI SHVENT | F THE EMPLOYEES WORK
FOR THE SAME EMPLOYER AT WORKPLACES LOCATED I N THE SAME GEOGRAPHI CAL
REG ON, NO LARGER THAN A COUNTY, TAKI NG | NTO ACCOUNT POPULATI ON DI STRI B-
UTI ON, ECONOM C ACTIVITY, AND/ OR THE PRESENCE OF MUNI Cl PALI Tl ES.

4. (A) NO EMPLOYER SHALL PROHI BI T AN EMPLOYEE FROM | NQUI RI NG ABQOUT,
DI SCUSSI NG  OR DI SCLOSI NG THE WAGES OF SUCH EMPLOYEE OR ANOTHER EMPLOY-
EE.

(B) AN EMPLOYER MAY, IN A WRI TTEN POLI CY PROVIDED TO ALL EMPLOYEES,
ESTABLI SH REASONABLE WORKPLACE AND WORKDAY LI M TATIONS ON THE TI ME,
PLACE AND MANNER FOR | NQUI RES ABQUT, DI SCUSSI ON OF, OR THE DI SCLOSURE OF
WAGES. SUCH LI M TATI ONS SHALL BE CONSI STENT W TH STANDARDS PROMULGATED
BY THE COWM SSIONER AND SHALL BE CONSI STENT WTH ALL OTHER STATE AND
FEDERAL LAWS. SUCH LI M TATI ONS MAY | NCLUDE PROHI Bl TI NG AN EMPLOYEE FROM
DI SCUSSING OR DI SCLOSING THE WAGES OF ANOTHER EMPLOYEE W THOUT SUCH
EMPLOYEE' S PRI OR PERM SSI ON.

(© NOTHING IN THI'S SUBDI VI SI ON SHALL REQUI RE AN EMPLOYEE TO DI SCLCSE
HS OR HER WAGES. THE FAI LURE OF AN EMPLOYEE TO ADHERE TO SUCH REASON
ABLE LI M TATIONS I N SUCH WRI TTEN POLI CY SHALL BE AN AFFI RVATI VE DEFENSE
TO ANY CLAI M5 MADE AGAI NST AN EMPLOYER UNDER THI' S SUBDI VI SI ON, PROVI DED
THAT ANY ADVERSE EMPLOYMENT ACTI ON TAKEN BY THE EMPLOYER WAS FOR FAIl LURE
TO ADHERE TO SUCH REASONABLE LIM TATIONS AND NOT FOR MERE | NQUIRY,
DI SCUSSION OR DI SCLOSURE OF WAGES | N ACCORDANCE W TH SUCH REASONABLE
LI M TATIONS | N SUCH WRI TTEN PQOLI CY.

(D) THI'S PROHI BI TI ON SHALL NOT APPLY TO | NSTANCES I N WH CH AN EMPLOYEE
VWHO HAS ACCESS TO THE WAGE | NFORVATI ON OF OTHER EMPLOYEES AS A PART OF
SUCH EMPLOYEE' S ESSENTIAL JOB FUNCTIONS DI SCLOSES THE WAGES OF SUCH
OTHER EMPLOYEES TO | NDI VI DUALS WHO DO NOT OTHERW SE HAVE ACCESS TO SUCH
| NFORMATI ON, UNLESS SUCH DISCLOSURE |S I N RESPONSE TO A COWPLAI NT OR
CHARGE, OR | N FURTHERANCE OF AN | NVESTI GATI ON, PROCEEDI NG HEARI NG, OR
ACTI ON UNDER THI S CHAPTER, | NCLUDI NG AN | NVESTI GATI ON CONDUCTED BY THE
EMPLOYER.

(E) NOTHING IN THI' S SECTI ON SHALL BE CONSTRUED TO LIM T THE RI GHTS OF
AN EMPLOYEE PROVIDED UNDER ANY OTHER PROVI SI ON OF LAW OR COLLECTI VE
BARGAI NI NG AGREEMENT.

S 2. Subdivision 1-a of section 198 of the |labor law, as anended by
chapter 564 of the laws of 2010, is amended to read as foll ows:

l1-a. On behalf of any enpl oyee paid | ess than the wage to which he or
she is entitled under the provisions of this article, the conmm ssioner
may bring any |legal action necessary, including admnistrative action,
to collect such claimand as part of such legal action, in addition to
any ot her renedi es and penalties otherwi se avail able under this article,
the comm ssioner shall assess against the enployer the full anount of
any such underpaynent, and an additional anmobunt as |iquidated danmages,
unless the enployer proves a good faith basis for believing that its
under paynment of wages was in conpliance with the | aw. Liqui dated damages
shall be calculated by the conmm ssioner as no nore than one hundred
percent of the total anmpunt of wages found to be due, EXCEPT SUCH LI QU -
DATED DAMAGES MAY BE UP TO THREE HUNDRED PERCENT OF THE TOTAL AMOUNT OF
THE WAGES FOUND TO BE DUE FOR A W LLFUL VI OLATI ON OF SECTI ON ONE HUNDRED
NI NETY- FOUR OF THIS ARTICLE. In any action instituted in the courts upon
a wage claimby an enpl oyee or the commissioner in which the enployee
prevails, the court shall allow such enpl oyee to recover the full anount
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of any underpaynent, all reasonable attorney's fees, prejudgnment inter-
est as required under the civil practice law and rules, and, unless the
enpl oyer proves a good faith basis to believe that its underpaynent of
wages was in conpliance with the law, an additional anmount as |iqui dated
damages equal to one hundred percent of the total anobunt of the wages
found to be due, EXCEPT SUCH LI QUI DATED DAMAGES MAY BE UP TO THREE
HUNDRED PERCENT OF THE TOTAL AMOUNT OF THE WAGES FOUND TO BE DUE FOR A
W LLFUL VI OLATI ON OF SECTI ON ONE HUNDRED NI NETY- FOUR OF THI S ARTI CLE

S 3. The departnment of |abor and the division of human rights shal
make training available to assist enployers in devel oping training,
policies and procedures to address discrimnation and harassnent in the
wor kplace including, but not limted to issues relating to pregnancy,
famlial status, pay equity and sexual harassnment. Such training shal
take into account the needs of enployers of various sizes. The depart-
ment and division shall nake such training available through, including
but not Ilimted to, online neans. |In developing such training materi -
al s, the departnment and division shall afford the public an opportunity
to submit comments on such trai ning.

S 4. Severability clause. |If any clause, sentence, paragraph, subdivi-
sion, section or part of this act shall be adjudged by a court of conpe-
tent jurisdiction to be invalid, such judgnent shall not affect, inpair
or invalidate the renmai nder thereof, but shall be confined in its opera-
tion to the clause, sentence, paragraph, subdivision, section or part
thereof directly involved in the controversy in which such judgnent
shall have been rendered. It is hereby declared to be the intent of the
| egislature that this act woul d have been enacted even if such invalid
provi si ons had not been included herein.

S 5. This act shall take effect on the ninetieth day after it shal
have beconme a Ilaw, provided, however, that the conm ssioner of |abor
shall take actions necessary to provide for the promulgation of stand-
ards pursuant to subdivision 4 of section 194 of the | abor |aw, as added
by section one of this act, prior to this act taking effect; and
provi ded further, however, that the departnent of |abor and division of
human rights shall take actions necessary to establish training pursuant
to section three of this act prior to this act taking effect.



