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STATE OF NEW YORK

5827
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
March 5, 2015

Introduced by M of A SKOUFIS -- read once and referred to the Comit -
tee on Governnental Operations

AN ACT to anend the public officers law, in relation to enacting the
integrity in governnment act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and may be cited as the "integrity
i n governnent act".

S 2. Subdivision 1 of section 89 of the public officers |aw, as added
by chapter 933 of the laws of 1977, paragraph (a) as anmended by chapter
33 of the laws of 1984 and paragraph (b) as amended by chapter 182 of
the laws of 2006, is anended to read as foll ows:

1. (a) [The comrittee on open governnment is continued and shal
consist of the |ieutenant governor or the del egate of such officer, the
secretary of state or the del egate of such officer, whose office shal
act as secretariat for the conmttee, the conmm ssioner of the office of
general services or the del egate of such officer, the director of the
budget or the del egate of such officer, and seven ot her persons, none of
whom shal | hold any other state or |ocal public office except the repre-
sentative of |local governnments as set forth herein, to be appointed as
follows: five by the governor, at least two of whom are or have been
representatives of the news nedia, one of whom shall be a representative
of local government who, at the tine of appointnent, is serving as a
duly elected officer of a |ocal governnent, one by the tenporary presi-
dent of the senate, and one by the speaker of the assenbly. The persons
appoi nted by the tenporary president of the senate and the speaker of
the assenbly shall be appointed to serve, respectively, until the expi-
ration of the ternms of office of the tenporary president and the speaker
to which the tenporary president and speaker were elected. The four
persons presently serving by appointnent of the governor for fixed terns
shall continue to serve until the expiration of their respective terns.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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Thereafter, their respective successors shall be appointed for ternms of
four years. The nenber representing |ocal government shall be appointed
for a termof four years, so long as such nmenber shall remain a duly
elected officer of a |ocal governnent. The commttee shall hold no |ess
than two neetings annually, but may neet at any tine. The nmenbers of the
coommittee shall be entitled to reinbursenent for actual expenses
incurred in the discharge of their duties.

(b) The commttee shall:

i. furnish to any agency advi sory gui delines, opinions or other appro-
priate information regarding this article;

ii. furnish to any person advisory opinions or other appropriate
information regarding this article;

iii. promulgate rules and regulations with respect to the inplenenta-
tion of subdivision one and paragraph (c) of subdivision three of
section eighty-seven of this article;

iv. request from any agency such assi stance, services and infornation
as wll enable the conmttee to effectively carry out its powers and
duti es;

v. develop a form which shall be nade avail able on the internet, that
may be used by the public to request a record; and

Vi. report on its activities and findings regarding this article and
article seven of this chapter, including recormendations for changes in
the law, to the governor and the |Ilegislature annually, on or before
Decenber fifteenth.] THERE | S ESTABLI SHED W THI N THE DEPARTMENT OF STATE
A FREEDOM OF | NFORVMATION AND OPEN MEETINGS COW SSI ON, HEREAFTER
REFERRED TO AS THE "COW SSION', WHI CH SHALL HAVE AND EXERCISE THE
PONERS AND DUTI ES SET FORTH I N THI' S SECTI ON.

. THE COWM SSION SHALL CONSIST OF THE LI EUTENANT GOVERNOR OR THE
DELEGATE OF SUCH OFFI CER, THE SECRETARY OF STATE OR THE DELEGATE OF SUCH
OFFI CER, WHOSE OFFI CE SHALL ACT AS SECRETARI AT FOR THE COW SSION, THE
COW SSI ONER OF THE OFFI CE OF GENERAL SERVI CES OR THE DELEGATE OF SUCH
OFFI CER, THE DI RECTOR OF THE BUDGET OR THE DELEGATE OF SUCH OFFI CER, AND
SEVEN OTHER PERSONS, NONE OF WHOM SHALL HOLD ANY OTHER STATE OR LOCAL
PUBLIC OFFICE EXCEPT THE REPRESENTATIVE OF LOCAL GOVERNMENTS AS SET
FORTH HEREI N, TO BE APPO NTED AS FOLLOWS: FI VE BY THE GOVERNOR, AT LEAST
THREE OF WHOM ARE OR HAVE BEEN REPRESENTATI VES OF THE NEWS MEDI A, ONE OF
VHOM SHALL BE A REPRESENTATI VE OF LOCAL GOVERNVMVENT WHO, AT THE TIME OF
APPO NTMENT, |S SERVING AS A DULY ELECTED OFFI CER OF A LOCAL GOVERNMENT,
ONE BY THE TEMPORARY PRESI DENT OF THE SENATE, AND ONE BY THE SPEAKER OF
THE ASSEMBLY. THE PERSONS APPO NTED BY THE TEMPORARY PRESIDENT OF THE
SENATE AND THE SPEAKER OF THE ASSEMBLY SHALL BE APPO NTED TO SERVE,
RESPECTI VELY, UNTIL THE EXPI RATION OF THE TERVMS OF OFFI CE OF THE TEMPO
RARY PRESIDENT AND THE SPEAKER TO WHI CH THE TEMPORARY PRESI DENT AND
SPEAKER WERE ELECTED. THE PERSONS APPO NTED BY THE GOVERNOR SHALL BE
APPO NTED TO SERVE FOR TERMS OF FOUR YEARS. THE MEMBER REPRESENTI NG
LOCAL GOVERNMENT SHALL BE APPO NTED FOR A TERM OF FOUR YEARS, SO LONG AS
SUCH MEMBER SHALL REMAIN A DULY ELECTED OFFI CER OF A LOCAL GOVERNMENT.
ANY VACANCY OCCURRING ON THE COVM SSI ON SHALL BE FI LLED WTH N THI RTY
DAYS BY THE APPO NTI NG AUTHORI TY. ANY MEMBER CHOSEN TO FILL A VACANCY
CREATED OTHER THAN BY AN EXPI RATI ON OF TERM SHALL BE APPO NTED FOR THE
UNEXPI RED TERM OF THE MEMBER HE OR SHE | S TO SUCCEED. THE COWM SSI ON
SHALL HOLD NO LESS THAN TWO MEETI NGS ANNUALLY, BUT MAY MEET AT ANY TI ME.
THE CHAI RMAN OR ANY SEVEN MEMBERS MAY CALL A MEETI NG

1. EACH MEMBER SHALL RECEI VE TWO HUNDRED DOLLARS PER DAY FOR EACH DAY
SUCH MEMBER | S PRESENT AT A COWM SSI ON HEARI NG OR MEETI NG AND SHALL BE
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ENTI TLED TO REI MBURSEMENT FOR ACTUAL AND NECESSARY EXPENSES | NCURRED I N
CONNECTI ON THEREW TH.

[11. THE COW SSI ON SHALL SELECT ONE OF | TS MEMBERS AS A CHAlI RVAN, AND
SHALL MAINTAIN A PERVANENT OFFI CE | N ALBANY I N SUCH SUl TABLE SPACE AS
THE COW SSI ONER OF THE DEPARTMENT OF STATE PROVIDES. ALL PAPERS
REQUI RED TO BE FILED WTH OR SERVED UPON THE COWM SSI ON SHALL BE DELI V-
ERED TO SUCH OFFI CE.

V. THE COMM SSI ON SHALL, SUBJECT TO THE CIVIL SERVICE LAW EMPLOY
SUCH EMPLOYEES AS MAY BE NECESSARY TO CARRY OUT THE PROVI SIONS OF THI S
SECTI ON. THE COMM SSI ON MAY ENTER | NTO SUCH CONTRACTUAL AGREEMENTS AS
MAY BE NECESSARY FOR THE DI SCHARGE OF | TS DUTIES, WTH N THE LIM TS OF
| TS APPROPRI ATED FUNDS AND | N ACCORDANCE W TH ESTABLI SHED PROCEDURES.

V. THE COW SSI ON SHALL:

(A) FURNI SH TO ANY ACGENCY ADVI SORY GUI DELINES, OPINIONS OR OTHER
APPROPRI ATE | NFORVATI ON REGARDI NG THI S ARTI CLE;

(B) FURNISH TO ANY PERSON ADVISORY OPINIONS OR OTHER APPROPRI ATE
I NFORVATI ON REGARDI NG THI S ARTI CLE;

(© PROMULGATE RULES AND REGULATI ONS W TH RESPECT TO THE | MPLEMENTA-
TION OF SUBDIVISION ONE AND PARAGRAPH (C) OF SUBDI VI SION THREE OF
SECTI ON EI GHTY- SEVEN OF TH S ARTI CLE;

(D) REQUEST FROM ANY AGENCY SUCH ASSI STANCE, SERVI CES AND | NFORMATI ON
AS WLL ENABLE THE COW SSI ON TO EFFECTI VELY CARRY OQUT | TS POANERS AND
DUTI ES;

(E) DEVELOP A FORM WH CH SHALL BE MADE AVAILABLE ON THE | NTERNET,
THAT MAY BE USED BY THE PUBLI C TO REQUEST A RECORD; AND

(F) REPORT ON ITS ACTIVITIES AND FI NDI NGS REGARDI NG THI S ARTI CLE AND
ARTI CLE SEVEN OF THI S CHAPTER, | NCLUDI NG RECOMVENDATI ONS FOR CHANGES | N
THE LAW TO THE GOVERNOR AND THE LEG SLATURE ANNUALLY, ON OR BEFORE
DECEMBER FI FTEENTH.

(B) 1. ANY PERSON DENI ED THE RI GHT TO I NSPECT OR COPY RECORDS, DEN ED
THE RIGHT TO ATTEND ANY MEETI NG OF A PUBLI C AGENCY OR DENI ED ANY OTHER
Rl GHT CONFERRED BY THI S ARTI CLE AND ARTI CLE SEVEN OF TH' S CHAPTER MNAY
APPEAL THEREFROM TO THE COWM SSI ON BY FI LI NG A NOTI CE OF APPEAL W TH THE
COMM SSI ON. A NOTI CE OF APPEAL SHALL BE FI LED NOT LATER THAN THI RTY DAYS
AFTER SUCH DENI AL, EXCEPT IN THE CASE OF AN UNNOTI CED OR SECRET MEETI NG,
IN VH CH CASE THE APPEAL SHALL BE FI LED NOT LATER THAN THI RTY DAYS AFTER
THE PERSON FI LI NG THE APPEAL RECEI VES NOTI CE | N FACT THAT SUCH MEETI NG
WAS HELD. FOR PURPOSES OF THI S PARAGRAPH, SUCH NOTI CE OF APPEAL SHALL BE
DEEMED TO BE FI LED ON THE DATE IT IS RECEI VED BY SAID COM SSION OR ON
THE DATE | T IS POSTVMARKED, |F RECEIVED MORE THAN THI RTY DAYS AFTER THE
DATE OF THE DENI AL FROM WHI CH SUCH APPEAL | S TAKEN.

1. UPON RECEI PT OF SUCH NOTI CE, THE COWM SSI ON SHALL SERVE UPON ALL
PARTI ES, BY CERTI FI ED OR REGA STERED MAI L, A COPY OF SUCH NOTI CE TOGETHER
WTH ANY OTHER NOTICE OR ORDER OF SUCH COW SSI ON. I N THE CASE OF THE
DENI AL OF A REQUEST TO | NSPECT OR COPY RECORDS CONTAINED IN A PUBLIC
EMPLOYEE' S PERSONNEL OR MEDI CAL FI LE, THE COVMM SSI ON SHALL | NCLUDE W TH
I TS NOTI CE OR ORDER AN CORDER REQUI RI NG THE PUBLI C AGENCY TO NOTIFY ANY
EMPLOYEE VWHOSE RECORDS ARE SUBJECT OF AN APPEAL, AND THE EMPLOYEE S
COLLECTI VE BARGAI NI NG REPRESENTATIVE, |F ANY, O THE COW SSION S
PROCEEDI NGS AND, | F ANY SUCH EMPLOYEE OR COLLECTI VE BARGAI NIl NG REPRESEN-
TATIVE HAS FILED AN OBJECTION, THE AGENCY SHALL PROVI DE THE REQUI RED
NOTlI CE TO SUCH EMPLOYEE AND COLLECTIVE BARGAI NI NG REPRESENTATIVE BY
CERTI FIED MAIL, RETURN RECEIPT REQUESTED OR BY HAND DELI VERY WTH A
SI GNED RECEI PT. A PUBLI C EMPLOYEE WHOSE PERSONNEL OR MEDI CAL FILE IS THE
SUBJECT OF AN APPEAL MAY | NTERVENE AS A PARTY I N THE PROCEEDI NGS ON THE
MATTER BEFORE THE COWM SSI ON.
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(© I. THE COW SSION SHALL, AFTER DUE NOTICE TO THE PARTI ES AND
SUBJECT TO THE PROVI SIONS OF THI S ARTICLE AND ARTICLE SEVEN OF TH'S
CHAPTER, PROWPTLY REVIEW THE ALLEGED VI OLATION OF SAI D ARTI CLES. THE
COW SSI ON SHALL HAVE THE POWER TO | NVESTI GATE ALL ALLEGED VI CLATI ONS OF
TH'S ARTICLE AND ARTI CLE SEVEN OF TH S CHAPTER AND MAY FOR THE PURPOSE
OF | NVESTI GATI NG ANY VI OLATI ON HOLD A HEARI NG ADM NI STER OATHS, EXAM NE
W TNESSES, RECEI VE ORAL AND DOCUMENTARY EVI DENCE, HAVE THE PONER TO
SUBPCENA W TNESSES UNDER PROCEDURAL RULES ADCPTED BY THE COW SSI ON TO
COVPEL ATTENDANCE AND TO REQUI RE THE PRCODUCTI ON FOR EXAM NATI ON OF ANY
BOOKS AND PAPERS WHI CH THE COWM SSI ON DEEMS RELEVANT | N ANY MATTER UNDER
I NVESTI GATION OR IN QUESTION. [IN CASE OF A REFUSAL TO COWVPLY W TH ANY
SUCH SUBPCENA OR TO TESTI FY W TH RESPECT TO ANY MATTER UPON WVH CH THAT
PERSON MAY BE LAWFULLY | NTERROGATED, A COURT OF COVPETENT JURI SDI CTI ON,
ON APPLI CATI ON OF THE COMM SSI ON, MAY | SSUE AN ORDER REQUI RI NG SUCH
PERSON TO COVPLY W TH SUCH SUBPCENA AND TO TESTI FY; FAI LURE TO OBEY ANY
SUCH ORDER OF THE COURT MAY BE PUNI SHED BY THE COURT AS A CONTEMPT THER-
ECF.

1. THE COMM SSI ON SHALL HEAR AND DECI DE EACH APPEAL WTHI N ONE YEAR
AFTER THE FILING OF THE NOTl CE OF APPEAL. THE COWM SSI ON SHALL ADOPT
REGULATI ONS ESTABLI SHI NG CRI TERI A FOR THOSE APPEALS VWH CH SHALL BE PRI V-
| LEGED I N THEI R ASSI GNVENT FOR HEARI NG ANY SUCH PRI VI LEGED APPEAL SHALL
BE HEARD NOT LATER THAN THI RTY DAYS AFTER RECEI PT OF A NOTI CE OF APPEAL
AND DECI DED NOT LATER THAN SI XTY DAYS AFTER A HEARI NG

I[11. TF A NOIl CE OF APPEAL CONCERNS AN ANNCUNCED AGENCY DECI SION TO
MEET | N EXECUTI VE SESSI ON OR AN ONGO NG AGENCY PRACTICE OF MEETING IN
EXECUTI VE SESSI ONS, FOR A STATED PURPCSE, THE COW SSI ON OR A MEMBER OR
MEMBERS OF THE COWMM SSI ON DESI GNATED BY | TS CHAIRPERSON SHALL SERVE
NOTI CE UPON THE PARTI ES AND HOLD A PRELI M NARY HEARI NG ON THE APPEAL NOT
LATER THAN SEVENTY- TWO HOURS AFTER RECElI PT OF THE NOTI CE, PROVI DED SUCH
NOTlI CE SHALL BE G VEN TO THE PARTI ES AT LEAST FORTY-El GHT HOURS PRI OR TO
SUCH HEARI NG DURI NG SUCH PRELI M NARY HEARI NG THE COWM SSI ON SHALL TAKE
EVI DENCE AND RECEI VE TESTI MONY FROM THE PARTIES. | F AFTER THE PRELIM -
NARY HEARING THE COWM SSI ON FI NDS PROBABLE CAUSE TO BELI EVE THAT THE
AGENCY DECI SION OR PRACTICE IS IN VICLATION OF ARTICLE SEVEN OF TH S
CHAPTER, THE AGENCY SHALL NOT MEET | N EXECUTI VE SESS|I ON FOR SUCH PURPOSE
UNTIL THE COW SSI ON DECI DES THE APPEAL. | F PROBABLE CAUSE |S FOUND BY
THE COW SSI ON, | T SHALL CONDUCT A FINAL HEARING ON THE APPEAL AND
RENDER | TS DECI SI ON NOT' LATER THAN FI VE DAYS AFTER THE COVPLETI ON OF THE
PRELI M NARY HEARI NG SUCH DECI SI ON SHALL SPECI FY THE COWM SSI ON' S FI ND-
I NGS OF FACT AND CONCLUSI ONS OF LAW

V. THE COMM SSI ON, AT I TS DI SCRETI ON, MAY | SSUE AN ORDER TO DI SCON-
TINUE ALL WORK RESULTI NG FROM AN ALLEGED VI OLATI ON OF THI S ARTI CLE AND
ARTI CLE SEVEN OF TH S CHAPTER | F | RREPARABLE HARM IS DEEMED TO POTEN-
TIALLY OCCUR  THI' S ORDER W LL HOLD UNTIL A DECI SION I S RENDERED BY THE
COMW SSI ON ON THE ALLEGED VI OLATI ON.

(D) 1. I'N ANY APPEAL TO THE COW SSI O\, THE COVM SSI ON MAY CONFI RM THE
ACTI ON OF THE AGENCY OR ORDER THE AGENCY TO PROVIDE RELIEF THAT THE
COM SSION, IN I TS DISCRETION, BELIEVES APPROPRIATE TO RECTIFY THE
DENI AL OF ANY RI GHT CONFERRED BY THI S ARTI CLE AND ARTI CLE SEVEN OF THI' S
CHAPTER. THE COW SSI ON MAY DECLARE NULL AND VA D ANY ACTI ON TAKEN AT
ANY MEETI NG VHICH A PERSON WVAS DENIED THE RIGHT TO ATTEND AND MNAY
REQUIRE THE PRODUCTION OR COPYI NG OF ANY PUBLI C RECORD. | N ADDI TI ON,
UPON FI NDI NG THAT A DENIAL OF ANY RIGHT CREATED BY TH'S ARTICLE AND
ARTI CLE SEVEN OF TH S CHAPTER WAS W THOUT REASONABLE GROUNDS AND AFTER
THE CUSTODI AN OR OTHER OFFI CI AL DI RECTLY RESPONSI BLE FOR THE DENI AL HAS
BEEN G VEN AN OPPORTUNI TY TO BE HEARD AT A HEARI NG CONDUCTED | N ACCORD-
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ANCE WTH ARTICLE SEVEN OF THHS CHAPTER THE COW SSION MNAY, IN ITS
DI SCRETI ON, | MPOSE AGAINST THE CUSTODIAN OR OIHER OFFICIAL A CIVIL
PENALTY OF NOT LESS THAN TWENTY DOLLARS NOR MORE THAN ONE THOUSAND
DCOLLARS.

1. |IF THE COW SSI ON FI NDS THAT A PERSON HAS TAKEN AN APPEAL FRI VO
LOUSLY, W THOUT REASONABLE GROUNDS, AFTER SUCH PERSON HAS BEEN G VEN AN
OPPORTUNI TY TO BE HEARD AT A HEARI NG CONDUCTED | N ACCORDANCE W TH ARTI -
CLE SEVEN OF TH S CHAPTER, THE COWMM SSI ON MAY, IN I TS DI SCRETI ON, | MPOSE
AGAI NST THAT PERSON A CIVIL PENALTY OF NOT LESS THAN TWENTY DOLLARS NOR
MORE THAN ONE THOUSAND DOLLARS.

[11. THE COMM SSI ON SHALL NOTI FY A PERSON OF A PENALTY LEVI ED AGAI NST
H M PURSUANT TO THI'S SUBDI VI SI ON BY WRI TTEN NOTI CE SENT BY CERTIFIED OR
REG STERED MAIL. IF A PERSON FAILS TO PAY THE PENALTY W TH N THI RTY DAYS
OF RECEIVING SUCH NOTICE, A COURT OF COVPETENT JURI SDI CTlI ON SHALL, ON
APPLI CATI ON OF THE COWMM SSI ON, | SSUE AN ORDER REQUIRING THE PERSON TO
PAY THE PENALTY | MPOSED.

V. | F THE CHAI RMVAN OF THE COWMM SSI ON HAS REASON TO BELI EVE AN APPEAL
PRESENTS A CLAI M BEYOND THE COWMM SSI ON' S JURI SDI CTI ON; WOULD PERPETRATE
AN I NJUSTI CE; OR WOULD CONSTI TUTE AN ABUSE OF THE COW SSI ON'S ADM NI S-
TRATI VE PROCESS, THE CHAI RVAN SHALL NOT SCHEDULE THE APPEAL FOR A HEAR-
I NG W THOUT FI RST SEEKI NG AND OBTAI NI NG LEAVE OF THE COWM SSI ON.

V. THE COW SSI ON SHALL PROVI DE DUE NOTI CE TO THE PARTI ES AND REVI EW
AFFI DAVI TS AND WRI TTEN ARGUMENTS THAT THE PARTI ES MAY SUBM T AND GRANT
OR DENY SUCH LEAVE SUWARI LY AT | TS NEXT REGULAR MEETI NG THE COWMM SSI ON
SHALL GRANT SUCH LEAVE UNLESS IT FINDS THAT THE APPEAL: (A) DCES NOT
PRESENT A CLAIM W TH N THE COW SSION' S JURI SDI CTION, (B) WOULD PERPE-
TRATE AN I NJUSTI CE; OR (C) WOULD CONSTI TUTE AN ABUSE OF THE COW SSI ON S
ADM NI STRATI VE PROCESS. ANY PARTY AGGRI EVED BY THE COW SSI ON' S DENI AL
OF SUCH LEAVE NMAY APPLY TO A COURT OF COWPETENT JURISDICTION, WTH' N
FI FTEEN DAYS OF THE COWM SSI ON MEETI NG AT WH CH SUCH LEAVE WAS DENI ED,
FOR AN ORDER REQUI RI NG THE COW SSI ON TO HEAR SUCH APPEAL.

VI. I'N MAKI NG THE FI NDI NGS AND DETERM NATIOQN, THE COW SSI ON SHALL
CONSI DER THE NATURE OF ANY JUSTI CE OR ABUSE OF ADM NI STRATI VE PROCESS,
| NCLUDI NG BUT NOT LIMTED TO (A) THE NATURE, CONTENT, LANGUACE OR
SUBJECT MATTER OF THE REQUEST OR THE APPEAL; (B) THE NATURE, CONTENT,
LANGUAGE OR SUBJECT MATTER TO PRIOR OR CONTEMPORANEQUS REQUESTS OR
APPEALS BY THE PERSON MAKI NG THE REQUEST OR TAKI NG THE APPEAL; AND (C)
THE NATURE, CONTENT, LANGUAGE OR SUBJECT MATTER OF OIHER VERBAL AND
VWRI TTEN COVMUNI CATI ONS TO ANY AGENCY OR ANY OFFI CI AL OF ANY AGENCY FROM
THE PERSON MAKI NG THE REQUEST OR TAKI NG THE APPEAL.

VI 1. NOTW THSTANDI NG ANY PROVI SI ON OF THI S SECTI ON TO THE CONTRARY, IN
THE CASE OF AN APPEAL TO THE COWM SSI ON OF A DENI AL BY A PUBLIC AGENCY,
THE COMM SSION  MAY, UPON MOTI ON OF SUCH AGENCY, CONFI RM THE ACTI ON OF
THE AGENCY AND DI SM SS THE APPEAL W THOUT A HEARING IF I T FINDS, AFTER
EXAM NING THE NOTICE OF APPEAL AND CONSTRU NG ALL ALLEGATI ONS MOST
FAVORABLY TO THE APPELLANT, THAT (A) THE AGENCY HAS NOT VICOLATED THI' S
ARTI CLE AND ARTI CLE SEVEN OF THI S CHAPTER OR (B) THE AGENCY HAS COWM T-
TED A TECHNI CAL VI OLATI ON THAT CONSTI TUTES A HARMLESS ERROR THAT DOES
NOT | NFRI NGE THE APPELLANT' S RI GHTS.

(E) 1. IFIN THE JUDGVENT OF THE COVM SSI ON Cl RCUMSTANCES SO WARRANT,
I T MAY AT ANY TI ME AFTER THE FILING OF A NOTI CE OF APPEAL ENDEAVOR TO
RESCLVE THE APPEAL BY ANY METHOD OF DI SPUTE RESOLUTI ON PRESCRI BED BY
RULE OF THE COWM SSI ON | NCLUDI NG, BUT NOT LIM TED TGO, MEDI ATI ON.

1. THE TERV5 OF ANY MEDI ATI ON AGREEMENT MAY CONTAIN SUCH PROVI SI ONS
AS NMNAY BE AGREED UPON BY THE COWMM SSI ON, THE APPELLANT AND THE RESPOND-
ENT.
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[11. THE MEMBERS OF THE COWM SSI ON AND | TS STAFF SHALL NOT PUBLICLY
DI SCLOSE WHAT TRANSPI RED | N THE COURSE OF MEDI ATI ON EFFORTS.

V. |IF A MED ATION AGREEMENT | S ENTERED | NTO, THE COVM SSI ON SHALL
EMBODY SUCH AGREEMENT | N AN ORDER AND SERVE A COPY OF SUCH ORDER UPON
ALL PARTIES TO THE AGREEMENT. VI OLATI ON OF SUCH AN ORDER MAY CAUSE THE
| MPOSI TION OF ClIVIL PENALTI ES.

(F) ANY PARTY AGGRI EVED BY THE DECI SI ON OF SAI D COW SSI ON MAY  APPEAL
TO THE JUDI Cl ARY THEREFROM THE COURT MAY CONDUCT AN I N CAMERA REVI EW OF
THE ORIG@NAL OR A CERTIFIED COPY OF THE RECORDS WHI CH ARE AT | SSUE I N
THE APPEAL BUT WERE NOT INCLUDED IN THE RECORD OF THE COW SSION S
PROCEEDI NGS, ADM T THE RECORDS | NTO EVI DENCE AND ORDER THE RECORDS TO BE
SEALED OR | NSPECTED ON SUCH TERMS AS THE COURT DEEMS FAI R AND APPROPRI -
ATE, DURI NG THE APPEAL. THE COWM SSI ON SHALL HAVE STANDING TO DEFEND
PROSECUTE OR OTHERW SE PARTI Cl PATE | N ANY APPEAL OF ANY OF | TS DECI SI ONS
AND TO TAKE AN APPEAL FROM ANY JUDI Cl AL DECI SI ON OVERTURNI NG OR MODI FY-
I NG A DECI SION OF THE COMM SSION. | F AGGRIEVEMENT IS A JURI SDI CTI ONAL
PREREQUI SITE TO THE COW SSI ON TAKI NG ANY SUCH APPEAL, THE COWM SSI ON
SHALL BE DEEMED TO BE AGGRI EVED. LEGAL COUNSEL EMPLOYED OR RETAINED BY
SAID COW SSI ON SHALL REPRESENT SAID COW SSION | N ALL SUCH APPEALS AND
I N ANY OTHER LI TI GATI ON AFFECTI NG SAI D COW SSI ON. ANY APPEAL TAKEN
PURSUANT TO THI'S SECTION SHALL BE PRI VI LEGED | N RESPECT TO I TS ASSI G\
MENT FOR TRI AL OVER ALL OTHER ACTI ONS EXCEPT WRI TS OF HABEAS CORPUS AND
ACTI ONS BROUGHT BY OR ON BEHALF OF THE STATE, | NCLUDI NG | NFORVATI ON ON
THE RELATI ON OF PRI VATE | NDI VI DUALS. | F THE COURT FI NDS THAT ANY APPEAL
TAKEN PURSUANT TO THIS SECTION IS FRIVOLOUS OR TAKEN SOLELY FOR THE
PURPCSE OF DELAY, | T SHALL ORDER THE PARTY RESPONSI BLE THEREFOR TO PAY
TO THE PARTY |INJURED BY SUCH FRIVOLOUS OR DI LATORY APPEAL COSTS OR
ATTORNEY' S FEES OF NOT MORE THAN ONE THOUSAND DOLLARS. SUCH ORDER SHALL
BE IN ADD TION TO ANY OTHER REMEDY OR DI SCI PLI NARY ACTI ON REQUI RED OR
PERM TTED BY STATUTE OR BY RULES OF COURT

S 3. Paragraphs (b) of subdivision 3 and subdivision 4 of section 89
of the public officers |aw, paragraph (b) of subdivision 3 as anended by
chapter 223 of the Iaws of 2008 and subdivi sion 4 as amended by chapter
22 of the laws of 2005 and paragraph (c) of subdivision 4 as anended by
chapter 492 of the |laws of 2006, are anended to read as fol |l ows:

(b) Al entities shall, provided such entity has reasonabl e nmeans
avai |l abl e, accept requests for records submtted in the form of elec-
tronic mail and shall respond to such requests by electronic nail, using

forms, to the extent practicable, consistent with the formor forns
devel oped by the [commi ttee on open governnment] FREEDOM OF | NFORMATI ON
AND OPEN MEETI NGS COW SSI ON pursuant to subdivision one of this section
and provided that the witten requests do not seek a response in sone
ot her form

4. (a) Except as provided in subdivision five of +this section, any
person denied access to a record may within thirty days appeal in wit-
i ng such denial to the head, chief executive or governing body of the
entity, or the person therefor designated by such head, chief executive,
or governing body, who shall within ten business days of the receipt of
such appeal fully explain in witing to the person requesting the record
the reasons for further denial, or provide access to the record sought.
In addition, each agency shall inmediately forward to the [committee on
open government] FREEDOM OF | NFORVATI ON AND OPEN MEETINGS COW SSION a
copy of such appeal when received by the agency and the ensuing determ -
nation thereon. Failure by an agency to conformto the provisions of
subdi vision three of this section shall constitute a denial.



Co~NOoOUIT~hWNE

A. 5827 7

(b) Except as provided in subdivision five of this section, a person
denied access to a record in an appeal determ nation under the
provi si ons of paragraph (a) of this subdivision may [bring a proceeding
for review of such denial pursuant to article seventy-eight of the civil
practice law and rules. In the event that access to any record is denied
pursuant to the provisions of subdivision two of section eighty-seven of
this article, the agency involved shall have the burden of proving that
such record falls within the provisions of such subdivision twd. Failure
by an agency to conformto the provisions of paragraph (a) of this
subdi vi sion shall constitute a denial.

(c) The court in such a proceeding nmay assess, agai nst such agency
i nvol ved, reasonable attorney's fees and other litigation costs reason-
ably incurred by such person in any case under the provisions of this
section in which such person has substantially prevail ed, when:

i. the agency had no reasonabl e basis for denying access; or

ii. the agency failed to respond to a request or appeal wthin the
statutory tinme] APPEAL TO THE FREEDOM OF | NFORMATI ON AND OPEN MEETI NGS
COW SSI ON PURSUANT TO SUBDI VI SION ONE OF THI' S SECTI ON

S 4. Section 107 of the public officers |aw, as added by chapter 511
of the laws of 1976, subdivision 1 as anended by chapter 44 of the | aws
of 2010 and subdivision 2 as anmended by chapter 397 of the |aws of 2008
and such section as renunbered by chapter 652 of the |laws of 1983, is
amended to read as foll ows:

S 107. Enforcenent. [1.] Any aggrieved person shall have standing to
enforce the provisions of this article against a public body by the
commencenent of [a proceedi ng pursuant to article seventy-eight of the
civil practice law and rules, or an action for declaratory judgnment and
injunctive relief. In any such action or proceeding, if a court deter-
mnes that a public body failed to conply with this article, the court
shall have the power, in its discretion, upon good cause shown, to
declare that the public body violated this article and/or declare the
action taken in relation to such violation void, in whole or in part,
wi t hout prejudice to reconsideration in conpliance with this article. If
the court deternmines that a public body has violated this article, the
court may require the nmenbers of the public body to participate in a
training session concerning the obligations inposed by this article
conducted by the staff of the commttee on open governnent.

An unintentional failure to fully conply with the notice provisions
required by this article shall not al one be grounds for invalidating any
action taken at a neeting of a public body. The provisions of this arti-
cle shall not affect the validity of the authorization, acquisition,
execution or disposition of a bond issue or notes.

2. In any proceedi ng brought pursuant to this section, costs and
reasonabl e attorney fees may be awarded by the court, in its discretion,
to the successful party. If a court determnes that a vote was taken in
material violation of this article, or that substantial deliberations
relating thereto occurred in private prior to such vote, the court shal
award costs and reasonable attorney's fees to the successful petitioner,
unl ess there was a reasonable basis for a public body to believe that a
cl osed session could properly have been hel d.

3. The statute of l[imtations in an article seventy-eight proceeding
with respect to an action taken at executive session shall commence to
run fromthe date the mnutes of such executive session have been nade
available to the public] AN APPEAL TO THE FREEDOM OF | NFORVATI ON AND
OPEN MEETINGS COW SSION PURSUANT TO SECTION EIGHTY-NINE OF TH'S
CHAPTER
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S 5. Section 109 of the public officers |law, as anmended by chapter 80
of the laws of 1983, such section as renunbered by chapter 652 of the
| aws of 1983, is anended to read as foll ows:

S 109. [Conmmittee on open government] FREEDOM OF | NFORMATI ON AND OPEN
MEETI NGS COW SSION. The [comrittee on open governnment] FREEDOM OF
| NFORVATI ON AND OPEN MEETI NGS COW SSI ON, created by paragraph (a) of
subdi vi si on one of section eighty-nine of this <chapter, shall issue
advisory opinions from time to tinme as, in its discretion, nmay be
required to inform public bodies and persons of the interpretations of
t he provisions of the open neetings |aw

S 6. Paragraph (a) and the opening paragraph of paragraph (b) of
subdi vi sion 1, paragraph (c) of subdivision 3, and paragraph (c) of
subdivision 4 of section 87 of the public officers |aw, paragraph (a)
and the openi ng paragraph of paragraph (b) of subdivision 1 as anended
by chapter 80 of the |laws of 1983, paragraph (c) of subdivision 3 as
anmended by chapter 499 of the |laws of 2008, and paragraph (c) of subdi-
vision 4 as added by chapter 102 of the |laws of 2007, are anended to
read as follows:

(a) Wthin sixty days after the effective date of this article, the
gover ni ng body of each public corporation shall pronulgate uniformrules
and regulations for all agencies in such public corporation pursuant to
such general rules and regul ations as nmay be pronul gated by the [conmt-
tee on open governnment] FREEDOM OF | NFORVATI ON AND OPEN MEETI NGS COW S-
SI ON PURSUANT TO SECTI ON EI GHTY-NINE OF THIS ARTICLE in conformty wth
the provisions of this article, pertaining to the adnm nistration of this
article.

Each agency shall promul gate rules and regulations, in conformty with
this article and applicable rules and regul ati ons pronul gated pursuant
to the provisions of paragraph (a) of this subdivision, and pursuant to
such general rules and regul ations as nmay be pronul gated by the [conmt-
tee on open governnment] FREEDOM OF | NFORVATI ON AND OPEN MEETI NGS COW S-
SION  PURSUANT TO SECTI ON EI GHTY-NINE OF THI'S ARTICLE in conformty wth
the provisions of this article, pertaining to the availability of
records and procedures to be followed, including, but not limted to:

(c) a reasonably detailed current |Ilist by subject natter of al
records in the possession of the agency, whether or not avail able under
this article. Each agency shall update its subject matter |ist annually,
and the date of the nobst recent update shall be conspicuously indicated
on the list. Each state agency as defined in subdivision four of this
section that mintains a website shall post its current list onits
website and such posting shall be linked to the website of the [commit-
tee on open governnment] FREEDOM OF | NFORVATI ON AND OPEN MEETI NGS COW S-
SION PURSUANT TO SECTION EIGATY-NINE OF THI' S ARTI CLE. Any such agency
that does not maintain a website shall arrange to have its list posted
on the website of the [conmttee on open governnent] FREEDOM OF | NFORVA-
TION AND OPEN MEETINGS COW SSI ON PURSUANT TO SECTI ON ElI GHTY- NI NE OF
THI' S ARTI CLE

(c) Each state agency that maintains a website shall post infornmation
related to this article and article six-A of this chapter onits
website. Such information shall include, at a mninum contact informa-
tion for the persons fromwhomrecords of the agency nmay be obtai ned,
the tinmes and pl aces such records are avail able for inspection and copy-
ing, and information on how to request records in person, by mail, and,
if the agency accepts requests for records electronically, by e-mail.
This posting shall be linked to the website of the [committee on open
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gover nnent] FREEDOM OF | NFORMATI ON AND OPEN MEETI NGS COVM SSI ON PURSUANT
TO SECTI ON ElI GHTY-NINE OF THI S ARTI CLE

S 7. Subdivision 2 of section 92 of the public officers |aw, as added
by chapter 652 of the laws of 1983, is anended to read as foll ows:

(2) [Conmittee] COVWM SSION. The term["committee”] "COW SSION' rmeans
the [comm ttee on open governnment] FREEDOM OF | NFORVATI ON AND OPEN MEET-
INGS COMM SSION as constituted pursuant to subdivision one of section
ei ghty-nine of this chapter.

S 8. Section 93 of the public officers |law, as added by chapter 652 of
the laws of 1983, is anended to read as foll ows:

S 93. Powers and duties of the [commttee] COWM SSION. (1) The
[comrittee] COWM SSI ON shall prepare a directory derived fromthe infor-
mation provided pursuant to section three of chapter six hundred seven-
ty-seven of the |aws of nineteen hundred eighty and subdivision four of
section ninety-four of this article. The directory shall include the
nane of each system of records subject to the provisions of this arti-
cle, the name and subdivision of the agency maintaining it, the title
and busi ness address of the person responsible therefor, the approxi nmate
nunber of data subjects and the categories of information collected, and
sufficient information for the identification of rules pronulgated by
agencies pursuant to this article. Individuals shall be permtted to
purchase the directory for a reasonable price as set by the [conmttee]
COW SSION in accordance with | aw

(2) The [committee] COW SSION may, upon request of a data subject
eligible to nmake a request under section ninety-five of this article,
i nvestigate, nmake findings and furnish an advisory opinion in connection
with the requirenments of section ninety-five of this article. Prior to
the i ssuance of an advisory opinion, the [committee] COW SSION nmay
require an agency to provide additional information which the [commt-
tee] COW SSI ON deens necessary to render an opi nion. However, no system
of records exenpt fromthe [provisons] PROVI SIONS of section ninety-five
of this article shall be subject to the provisions of this subdivision.

(3) Wthin thirty business days of the receipt of a privacy inpact
stat ement or suppl enental statement by an agency the [conmittee] COW S-
SION shal | review such statement to determ ne whet her the maintenance of
the systemis within the lawful authority of the agency and to determ ne
whet her there have been established rul es and procedures as required by
section ninety-four of this article. However, such review by the
[committee] COWMM SSION shall not include exam nation of personal infor-
mation or records collected or naintained by such agency. After review
of such information the [commttee] COVM SSION may notify the agency of
the result of its review. Such notification and result shall not consti-
tute an advisory opinion and shall not be reported as such by the
[comrittee] COWMM SSION and there shall be no obligation upon the agency
to respond to such notification or result.

(4) The [conmittee] COWM SSION shall pronul gate rules for the specifi-
cation of the formof the privacy inpact statement. Such privacy i npact

statenment shall include the follow ng:

(a) the nane of the agency and the subdivision within the agency that
will maintain the systemof records, and the nanme or title of the system
of records in which such information will be maintained;

(b) the title and busi ness address of the official within the agency
responsi bl e for the system of records;

(c) where applicable, the procedures by which a data subject nay gain
access to personal information pertaining to such data subject in the
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system of records and the procedures by which a data subject may seek to
amend or correct its contents;

(d) the categories and the approximate nunber of persons on whom
records will be maintained in the system of records;

(e) the categories of information which will be <collected and main-
tained in the system of records;

(f) the purposes for which each category of information within the

system of records will be collected and nai ntai ned;
(g) the disclosures of personal information within the system of
records that the agency will regularly nake for each category of infor-

mation, and the authority for such disclosures;

(h) the general or specific statutory authority for the collection,
mai nt enance and disclosure of each category of information within the
system of records;

(i) policies governing retention and tinmely disposal of infornmation
within the system of records in accordance with | aw

(j) each and every source for each category of information within the
system of records;

(k) a statenent indicating whether the systemof records will be main-
tai ned manual |y, by automated data system or both.

(5) The [conmittee] COWM SSION shall report its activities and find-
ings, including recommendations for changes in the law, to the governor
and the | egislature annually, on or before Decenber fifteenth.

(6) In order to carry out the provisions of this article, the [commit-
tee] COM SSION i s authorized to:

(a) enter into contracts or other arrangenents or nodifications there-
of, with any governnment, any governnental unit, or any department of the
state, or with any individual, firm association or corporation wthin
the anounts appropriated therefor and subject to the audit and warrant
of the state conptroller

(b) delegate any of its functions to such officers and enployees of
the [commttee] COM SSION as the [conmittee] COVWM SSI ON nay desi gnate;

(c) establish nodel guidelines with respect to the inplenentation of
this article.

S 9. Subdivisions 4, 5 and 6 of section 94 of the public officers |aw,
as added by chapter 652 of the laws of 1983, are anended to read as
fol | ows:

(4) (a) Any agency which established or substantially nodified a
system of records after Decenber fifteenth, nineteen hundred eighty, but
before the effective date of this article, or which did not report to
the [commttee] COW SSION a system of records which it maintained prior
to Decenber fifteenth, nineteen hundred eighty, shall file notice with
the [comm ttee] COW SSI ON pursuant to chapter six hundred seventy-seven
of the laws of nineteen hundred eighty within thirty business days of
the effective date of this article.

(b) Any agency which seeks to establish a system of records subsequent
to the effective date of this article shall file with the [commttee]
COMM SSI ON a privacy inpact statement as prescribed by subdivision four
of section ninety-three of this article. Any agency which seeks to nodi-
fy a systemof records in a way which would render inaccurate any infor-
mation set forth in the privacy inpact statenent, in the notice
descri bed in paragraph (a) of this subdivision or in the notice filed
pursuant to chapter six hundred seventy-seven of the |laws of nineteen
hundred eighty, shall file with the [conmittee] COW SSION a supple-
nmental statenment to conformthe privacy inpact statenent or notice to
t he proposed nodification. Unless the date by which such proposed system
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or nodification is required by lawto be instituted is less than thirty
business days fromthe date of the filing of the privacy inpact state-
ment, no such proposed systemor nodification shall be instituted until
the conpletion of +the procedures set forth in subdivision three of
section ninety-three of this article.

(5) Each agency shall, within fifteen busi ness days of the receipt of
an advisory opinion issued by the [comrittee] COW SSION, respond in
witing to the [commttee] COM SSION as to the foll ow ng:

(a) the actions it has taken, or will take, to conply with the advi-
sory opi nion; or

(b) the reasons for disagreement and nonconpliance with the advisory
opi ni on.

(6) On or before the first day of Septenber of each year, each agency
shall subnmit a report covering the preceding year to the [comm ttee]
COMM SSI ON. The report shall include, wth respect to requests for
access to records and with respect to requests for correction or anend-
ment of records pursuant to subdivisions one and two of section ninety-
five of this article, respectively, the follow ng informtion:

(i) the nunber of determ nations nade to grant such requests; and

(ii) the nunber of determ nations made to deny such requests, in whole
or in part, respectively.

S 10. Paragraph (d) of subdivision 1 and subdivision 3 of section 95
of the public officers |aw, paragraph (d) of subdivision 1 as added by
chapter 27 of the laws of 2009 and subdivision 3 as added by chapter 652
of the laws of 1983, are amended to read as foll ows:

(d) Each agency shall, provided such agency has reasonabl e nmeans
avai |l abl e, accept requests for records submtted through el ectronic nai
and shall respond to such requests by electronic mail, using forms, to

the extent practicable, consistent with the formor forns devel oped by
the [comm ttee on open government] COWM SSION, provided that the elec-
tronic mail requests do not seek a response in some other form

(3) Any data subject whose request under subdivision one or two of
this section is denied in whole or in part nmay, within thirty business
days, appeal such denial in witing to the head, chief executive or
governi ng body of the agency, or the person designated as the review ng
official by such head, chief executive or governing body. Such officia
shall within seven busi ness days of the recei pt of an appeal concerning
denial of access, or within thirty business days of the receipt of an
appeal concerning denial of correction or anmendnment, either provide
access to or correction or amendnent of the record sought and informthe
data subject that, upon his or her request, such correction or anmendnment
will be provided to any or all persons or governmental units to which
the record or personal information has been or is disclosed, pursuant to
par agraph (c) of subdivision three of section ninety-four of this arti-
cle, or fully explain in witing to the data subject the factual and
statutory reasons for further denial and informthe data subject of his
or her right to thereupon seek judicial review of the agency's determ -
nation under section ninety-seven of this article. Each agency shal
i medi ately forward to the [coormittee] COMM SSION a copy of such appeal,
the determ nation thereof and the reasons therefor.

S 11. Paragraph 2 of subdivision (d) of section 103 of the public
officers Iaw, as added by chapter 43 of the laws of 2010, is anended to
read as foll ows:

2. A public body may adopt rules, consistent with recomrendations from
the [comm ttee on open government] FREEDOM OF | NFORVATI ON AND OPEN MEET-
INGS COWMM SSION, reasonably governing the |location of equipnent and
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personnel used to photograph, broadcast, webcast, or otherw se record a
as to conduct its proceedings in an orderly nmanner. Such

neeting so
rul es shal l

be conspi cuously posted during neetings and witten

shall be provided upon request to those in attendance.
S 12. This act shall take effect on the sixtieth day after it shal
have beconme a | aw.

copi es



