Co~NOUITR~hWNE

STATE OF NEW YORK

571--A
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
( PREFI LED)
January 7, 2015

I ntroduced by M of A BRAUNSTEIN, BRINDI SI, PAULIN, SCHI MEL, M:DONOUGH,
DUPREY, MONTESANO, S| MOTAS, MORELLE, BARRETT, BENEDETTO BLANKENBUSH,
TENNEY, RAI A, OTlIS, FINCH QUART, SALADINO ORTlIZ, SKOUFIS, CLARK,
BRABENEC, FRIEND -- Milti-Sponsored by -- M of A CROUCH, GALEF,
MARKEY, MKEVI TT, PALMESANO, RODRI GUEZ, SKARTADOS -- read once and
referred to the Conmittee on Codes -- recommitted to the Committee on
Codes in accordance wth Assenbly Rule 3, sec. 2 -- comttee
di scharged, bill anended, ordered reprinted as anmended and reconmmtted
to said conmttee

AN ACT to anmend the penal law, in relation to establishing the crime of
non- consensual disclosure of sexually explicit inages

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal law is anended by adding two new sections 250.70
and 250.75 to read as foll ows:

S 250. 70 NON- CONSENSUAL DI SCLOSURE OF SEXUALLY EXPLICIT | MAGES.

A PERSON | S GUILTY OF NON- CONSENSUAL DI SCLOSURE OF SEXUALLY EXPLICT
| MAGES WHEN HE OR SHE | NTENTI ONALLY AND KNOW NGLY DI SCLOSES A PHOTO
GRAPH, FILM VIDEOTAPE, RECORDING OR ANY OTHER REPRODUCTION OF THE
| MAGE OF ANOTHER PERSON WHOSE | NTI MATE PARTS ARE EXPOSED OR WHO | S
ENGAGED | N AN ACT OF SEXUAL CONTACT W THOUT SUCH PERSON S CONSENT, WHEN
A REASONABLE PERSON WOULD HAVE KNOWN THAT THE PERSON DEPI CTED WOULD NOT
HAVE CONSENTED TO SUCH DI SCLOSURE, AND UNDER Cl RCUMSTANCES I N WHI CH THE
PERSON HAS A REASONABLE EXPECTATION OF PRI VACY. A PERSON WHO HAS
CONSENTED TO THE CAPTURE OR POSSESSI ON OF AN | MAGE W THI N THE CONTEXT OF
A PRI VATE OR CONFI DENTI AL RELATI ONSHI P RETAI NS A REASONABLE EXPECTATI ON
OF PRI VACY W TH REGARD TO DI SCLOSURE BEYOND THAT RELATI ONSHI P

1. FOR THE PURPOSES OF THI S SECTI ON

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(A) "DI SCLOSE" MEANS TO SELL, MANUFACTURE, G VE, PROVIDE, LEND, TRADE,
MAI L, DELIVER, TRANSFER, PUBLISH, DI STRI BUTE, Cl RCULATE, DI SCLOSE, PRES-
ENT, EXH BI T, ADVERTI SE OR OFFER

(B) "INTIMATE PARTS' MEANS THE NAKED GENI TALS, PUBI C AREA, BUTTOCKS,
OR FEMALE ADULT NI PPLE OF THE PERSON.

(O "SEXUAL CONTACT" MEANS SEXUAL | NTERCOURSE, | NCLUDI NG GENI TAL- GENI -
TAL, ORAL- GENI TAL, ANAL-CGEN TAL, OR ORAL-ANAL, WHETHER BETWEEN PERSONS
OF THE SAME OR OPPCSI TE SEX.

2. TH' S SECTI ON SHALL NOT APPLY TO

(A) LAWUL AND COWMON PRACTI CES OF LAW ENFORCEMENT, CRI M NAL REPORT-
I NG OR LEGAL PROCEEDI NGS5, OR DI SCLOSURES MADE IN THE REPORTING OF
UNLAWFUL ACTIVITY;, OR

(B) SITUATIONS | NVOLVING VOLUNTARY EXPOSURE | N PUBLI C OR COMVERCI AL
SETTI NGS, OR DI SCLOSURES MADE FOR A LEGQ TI MATE PUBLI C PURPOSE.

NON- CONSENSUAL DI SCLOSURE OF SEXUALLY EXPLICIT IMAGES IS A CLASS A
M SDEMEANOR.

S 250.75 CVIL CAUSE OF ACTI ON FOR NON- CONSENSUAL DI SCLOSURE OF SEXUALLY
EXPLICI T | MAGES.

1. A AVIL CAUSE OF ACTION LIES AGAINST A PERSON WHO DI SCLCOSES,
THREATENS TO DI SCLOSE AN | MAGE OF ANOTHER PERSON | DENTI FI ABLE FROM THE
| MAGE | TSELF OR | NFORMVATI ON DI SPLAYED | N CONNECTI ON W TH THE | MAGE AND
VWHOSE | NTI MATE PARTS ARE EXPOSED OR |'S ENGAGED | N SEXUAL CONDUCT W THOUT
THAT OTHER PERSON S CONSENT, |F THE ACTOR

(A) OBTAINED THE | MAGE OR |IMAGES UNDER CIRCUMSTANCES IN WHCH A
REASONABLE PERSON WOULD KNOW OR UNDERSTAND THAT THE | MAGE WAS TO RENMAI N
PRI VATE, | NCLUDI NG BUT NOT LIM TED TO | MAGES SHARED WTHI N THE CONTEXT
OF A CONFI DENTI AL  RELATIONSH P THAT WERE THEN DI SCLOSED BEYOND SUCH
RELATI ONSHI P; OR

(B) KNOW NGY OBTAI NED THE | MAGE OR | MAGES UNDER FALSE PRETENSES OR
W THOUT AUTHORI ZATION OR BY EXCEEDI NG AUTHORI ZED ACCESS TO PROPERTY,
ACCOUNTS, MESSAGES, FILES, DEVICES, OR RESOURCES.

2. THE FOLLOW NG AFFI RVATI VE DEFENSE SHALL APPLY | F:

(A) THE DI STRIBUTED MATERIAL WAS CREATED OR DI STRIBUTED UNDER AN
AGREEMENT BY THE PERSON APPEARI NG I N THE MATERI AL FOR I TS PUBLI C USE AND
DI STRI BUTI ON; OR

(B) THE D STRIBUTED MATERI AL CONSTI TUTES A MATTER OF PUBLI C CONCERN,
LAWFUL AND COVMON PRACTI CES OF LAW ENFORCEMENT, CRIM NAL REPCRTI NG
LEGAL PROCEEDI NGS, MEDI CAL TREATMENT, OR SCIENTIFIC OR EDUCATI ONAL
ACTIVITIES;, OR

(© THE DI STRIBUTED MATERI AL WAS PHOTOGRAPHED, FILMED, VI DEOCTAPED,
RECORDED, OR OIHERW SE REPRODUCED IN A PUBLI C PLACE AND UNDER Cl RCUM
STANCES | N VH CH THE PERSON DEPI CTED HAD NO REASONABLE EXPECTATI ON OF
PRI VACY.

3. N ADDI TI ON TO OTHER RELI EF AVAI LABLE AT LAW | NCLUDI NG AN ORDER BY
THE COURT TO DESTROY ANY | MAGE OBTAI NED OR DI SCLOSED | N VI OLATI ON OF
TH' S SECTI ON, AND TO PRESERVE DI SCOVERABLE | NFORMATI ON, AND PRELI M NARY
AND PERVANENT | NJUNCTI VE RELI EF, THE ACTOR SHALL BE LI ABLE TO THE PLAI N-
TI FF FOR

(A) ACTUAL DAMAGES, BUT NOI' LESS THAN LI QU DATED DAMAGES, TO BE
COWPUTED AT THE RATE OF ONE THOUSAND DOLLARS PER DAY FOR EACH DAY THE
| MAGE OR | MAGES WERE VI EWABLE OR EACH | NSTANCE A THREAT TO DI STRI BUTE
WAS MADE OR AN | MAGE FRAUDULENTLY OBTAINED UP TO THI RTY DAYS, OR TEN
THOUSAND DOLLARS, VH CHEVER | S H GHER, AND

(B) PUNI TI VE DAVAGES; AND

(©) REASONABLE COURT COSTS AND ATTORNEYS' FEES.
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4. |N AN ACTI ON BROUGHT UNDER THI' S SECTI ON, ALL | DENTI FYlI NG | NFORMVA-
TI ON ABOUT THE PLAI NTIFF MAY BE REDACTED FROM PLEADINGS AND COURT
FILINGS AND THE PLAI NTI FF MAY PROCEED UNDER PSEUDONYM THE COURT SHALL
| NFORM THE PLAI NTI FF OF THE OPTI ON TO PROCEED UNDER PSEUDONYM AT THE
EARLI EST PGOSSI BLE PO NT AND SHALL MAI NTAIN THE RECORDS | N A MANNER THAT
PROTECTS THE PLAI NTI FF' S CONFI DENTI ALI TY.

5. THE FOLLOW NG DEFI NI TI ONS SHALL APPLY: (A) "PERSONAL | NFORMATI ON'
INCLUDES, BUT IS NOT LIMTED TO, NAME OR ANY PART THEREOF, ADDRESS OR
ANY PART THEREOF, AGE, NAMES OF FAMLY MEMBERS, MARI TAL STATUS,
RELATI ONSH P TO DEFENDANT, RACE OR ETHNI C BACKGROUND, EMPLOYER, SCHOQOL,
OR URLS, SOCI AL MEDI A ACCOUNT USERNAMES, AND SCREENSHOTS RELATED TO THE
CAUSE OF ACTI ON;

(B) "ACTUAL DAMAGES" | NCLUDES, BUT IS NOT LIMTED TO, PAIN AND SUFFER-
| NG EMOTI ONAL DI STRESS, ECONOM C DAMAGES, AND LOST EARNI NGS.

6. A CAUSE OF ACTI ON BROUGHT UNDER THI S SECTI ON MAY BE BROUGHT NO MORE
THAN FI VE YEARS AFTER THE LAST DI SCLOSURE OR | NCI DENT.

7. THE ACTOR S CLAI M THAT THE DEPI CTED PERSON | S A PUBLI C FI GURE SHALL
NOT BE SUFFI Cl ENT TO ESTABLI SH THE AFFI RVATI VE DEFENSE THAT DI STRI BUTI ON
CONSTI TUTES A MATTER OF PUBLI C CONCERN.

8. NOTHING IN THI S SECTI ON SHALL BE CONSTRUED TO REQUI RE THAT A CRI M -
NAL CHARGE BE BROUGHT OR A CRI M NAL CONVI CTI ON BE OBTAI NED AS A CONDI -
TION OF BRING NG A ClVIL CAUSE OF ACTION OR RECEIVING A CIVIL JUDGVENT
PURSUANT TO THIS SECTION OR BE CONSTRUED TO REQUI RE THAT ANY OF THE
RULES GOVERNI NG A CRI M NAL PROCEEDI NG BE APPLI CABLE TO ANY SUCH CIVIL
ACTI ON.

S 2. This act shall take effect on the first of November next succeed-
ing the date on which it shall have becone a | aw



