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I ntroduced by M of A SCH MM NGER, MAGEE, KOLB -- Milti-Sponsored by --
M of A BARCLAY, CROUCH, GALEF, HAWEY, PALMESANO -- read once and
referred to the Conmittee on Judiciary

AN ACT to anend the civil practice law and rules, in relation to enact-

ing the "nedical Iliability reformact”; and to repeal subparagraph
(ii) of paragraph 1 of subdivision (d) of section 3101 of such |Iaw and
rules relating to disclosure of expert witnesses in nedical, dental

and podiatric nedical mal practice actions

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Short title. This act shall be known and may be cited as
the "medical liability reformact”.

S 2. Section 3012-a of the civil practice | aw and rul es, as anended by
chapter 507 of the laws of 1987, is amended to read as foll ows:

S 3012-a. Certificate of merit in medical, dental and podiatric mal p-
ractice actions. (a) In any action for nmedical, dental or podiatric
mal practice, the conplaint shall be acconpanied by a certificate,
executed by the attorney for the plaintiff, declaring that:

(1) the attorney has reviewed the facts of the case and has consulted
with at | east one physician in nedical nalpractice actions, at |east one
dentist in dental nmalpractice actions or at |east one podiatrist in
podi atric mal practice actions who is licensed to practice in this state
[or any other state] and who the attorney reasonably believes is know
| edgeable in the relevant issues involved in the particular action, AND
VHO HAS SI GNED AN AFFI DAVI T CONCLUDI NG THAT THERE |'S A REASONABLE BASI S
FOR THE COMMENCEMENT OF AN ACTION, W TH SUCH AFFI DAVI T TO ACCOVPANY THE
CERTIFICATE REQURED BY THIS SECTION, and that the attorney has
concl uded on the basis of such review [and], consultation AND AFFIDAVIT
that there is a reasonable basis for the commencenent of such action; or

(2) the attorney was unable to obtain the consultation AND AFFI DAVI T
requi red by paragraph one of this subdivision because a limtation of

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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time, established by article two of this chapter, would bar the action
and that the certificate required by paragraph one of this subdivision
could not reasonably be obtained before such time expired. If a certif-
icate is executed pursuant to this subdivision, the certificate required
by this section shall be filed within ninety days after service of the
conpl aint; or

(3) the attorney was unable to obtain the consultation AND AFFIDAVIT
required by paragraph one of this subdivision because the attorney had
made three separate good faith attenpts with three separate physicians,
dentists or podiatrists, in accordance with the provisions of paragraph
one of this subdivision to obtain such consultation and none of those
contacted woul d agree to such a consultation.

(b) Where a certificate is required pursuant to this section, a single
certificate shall be filed for weach action, even if nore than one
def endant has been naned in the conplaint or is subsequently naned.

(c) Wiere the attorney intends to rely solely on the doctrine of "res
ipsa loquitur", this section shall be inapplicable. |In such cases, the
conpl aint shall be acconpanied by a certificate, executed by the attor-
ney, declaring that the attorney is solely relying on such doctrine and,
for that reason, is not filing a certificate required by this section.

(d)y If arequest by the plaintiff for the records of the plaintiff's
nmedi cal or dental treatnment by the defendants has been nmde and such
records have not been produced, the plaintiff shall not be required to
serve the certificate required by this section until ninety days after
such records have been produced.

(e) [For purposes of this section, and subject to the provisions of
section thirty-one hundred one of this chapter, an attorney who submts
a certificate as required by paragraph one or two of subdivision (a) of
this section and the physician, dentist or podiatrist wth whom the
attorney consulted shall not be required to disclose the identity of the
physi cian, dentist or podiatrist consulted and the contents of such
consul tation; provided, however, that when the] WHEN AN attorney makes a
cl ai m under paragraph three of subdivision (a) of this section that he
OR SHE was unable to obtain the required consultation AND AFFIDAVIT with
t he physician, dentist or podiatrist, the court nay, upon the request of
a defendant nade prior to conpliance by the plaintiff wth the
provi sions of [section thirty-one hundred] ARTICLE THI RTY-ONE of this
chapter, require the attorney to divulge to the court the nanmes of
physi ci ans, dentists or podiatrists refusing such consultation.

(f) The provisions of this section shall not be applicable to a plain-
tiff who is not represented by an attorney.

(g) The plaintiff may, in Iieu of serving the certificate AND AFFI DA-
VIT required by this section, provide the defendant or defendants with
the information required by paragraph one of subdivision (d) of section
thirty-one hundred one of this chapter wthin the period of tine
prescri bed by this section.

(H WHERE A CERTI FI CATE AND AFFIDAVIT IS REQU RED PURSUANT TO TH'S
SECTI ON, THE FAI LURE TO TI MELY FI LE SUCH CERTI FI CATE AND AFFI DAVI T SHALL
REQU RE THAT THE ACTION BE DEEMED A DI SM SSAL OF THE COVPLAI NT FOR
NEGLECT TO FI LE THE ACTI ON FOR THE PURPCSES OF SECTI ON TWO HUNDRED FI VE
OF TH S CHAPTER

S 3. Section 1600 of the civil practice |law and rul es, as added by
chapter 682 of the laws of 1986, is amended to read as foll ows:

S 1600. Definitions. As used in this article [the term "non-econom c
| oss" includes but is not Iimted to pain and suffering, nental anguish,
| oss of consortiumor other damages for non-econom c | 0ss]:
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1. " NONECONOM C DANVAGES" MEANS NONPECUNI ARY DAMAGES ARl SI NG FROM PAI N,
SUFFERI NG | NCONVENI ENCE, PHYSI CAL | MPAI RVENT OR DI SFI GUREMENT, MENTAL
ANGUI SH, EMOTI ONAL DI STRESS, LOSS OF SCOCI ETY AND COVPANI ONSHI P, LOSS OF
CONSORTI UM | NJURY TO REPUTATI ON, HUM LI ATI ON AND ALL OTHER NONPECUNI ARY
DAMAGES.

2. "ACTUAL ECONOM C DAMAGES' MEANS OBJECTI VELY VERI FI ABLE PECUNI ARY
DAMAGES ARl SI NG FROM MEDI CAL EXPENSES AND MEDI CAL CARE, LOSS OF EARNI NGS
AND EARNI NG CAPACI TY, BURI AL COSTS, LOSS OF USE OF PROPERTY, LOSS OF
GUI DANCE, COSTS OF REPAI R OR REPLACEMENT OF PROPERTY, COSTS OF OBTAI NI NG
SUBSTI TUTE DOMESTIC SERVICES, LOSS OF EMPLOYMENT, LOSS OF BUSI NESS OR
EMPLOYMENT OPPORTUNI Tl ES, REHABI LI TATI ON SERVI CES, CUSTODI AL CARE AND
ALL OTHER PECUNI ARY DAMAGES.

S 4. Section 1601 of the civil practice |law and rul es, as added by
chapter 682 of the |laws of 1986 and subdivision 1 as anended by chapter
635 of the |aws of 1996, is anended to read as foll ows:

S 1601. Limted liability of persons jointly liable. 1. Notwth-
standi ng any ot her provision of |aw, when a verdict or decision in an
action or claimfor personal injury is determned in favor of a cl ai mant
in an action involving two or nore tortfeasors jointly liable or in a
cl ai magainst the state [and the liability of a defendant is found to be
fifty percent or less of the total liability assigned to all persons
liable], the liability of [such] A defendant to the claimnt for [non-e-
conomic loss] THE CLAIMANT'S ACTUAL ECONOM C DAMAGES AND NONECONOM C
DAMAGES shal | not exceed that defendant's equitable share determned in
accordance with the relative culpability of each person causing or
contributing to the total liability for [non-economc loss] THE CLAIM
ANT' S ACTUAL ECONOM C DAMAGES AND NONECONOM C DANMAGES; provi ded, however
that the cul pabl e conduct of any person not a party to the action shall
not be considered in determning any equitable share herein if the
claimant proves that with due diligence he or she was unable to obtain
jurisdiction over such person in said action (or in a claimagainst the
state, in a court of this state); and further provided that the cul pable
conduct of any person shall not be considered in determ ning any equita-
ble share herein to the extent that action against such person is barred
because the clainmnt has not sustained a "grave injury" as defined in
section el even of the workers' conpensation | aw.

2. Nothing in this section shall be construed to affect or inpair any
right of a tortfeasor under section 15-108 of the general obligations
| aw.

S 5. The civil practice law and rules is anmended by adding a new arti -
cle 50-C to read as foll ows:

ARTI CLE 50-C
LI M TATI ON ON NONECONOM C
DAMAGES
SECTI ON 5051. DEFI NI TI ONS.
5052. DAMAGE AWARDS.

S 5051. DEFINITIONS. AS USED IN TH' S ARTI CLE:

1. " NONECONOM C DANVAGES" MEANS NONPECUNI ARY DAMAGES ARl SI NG FROM PAI N,
SUFFERI NG | NCONVENI ENCE, PHYSI CAL | MPAI RVENT OR DI SFI GUREMENT,  MENTAL
ANGUI SH, EMOTI ONAL DI STRESS, LOSS OF SOCI ETY AND COVPANI ONSHI P, LOSS OF
CONSORTI UM | NJURY TO REPUTATI ON, HUM LI ATI ON AND ALL OTHER NONPECUNI ARY
DAMAGES.

2. "ACTUAL ECONOM C DAMAGES' MEANS OBJECTIVELY VERI FI ABLE PECUNI ARY
DAMAGES ARl SI NG FROM MEDI CAL EXPENSES AND MEDI CAL CARE, LOSS OF EARNI NGS
AND EARNING CAPACITY, BURIAL COSTS, LOSS OF USE OF PROPERTY, LOSS OF
GUI DANCE, COSTS OF REPAI R OR REPLACEMENT OF PROPERTY, COSTS OF OBTAI NI NG
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SUBSTI TUTE DOMVESTI C SERVI CES, LOSS OF EMPLOYMENT, LOSS OF BUSINESS OR
EMPLOYMENT OPPORTUNI TI ES, REHABI LI TATION SERVI CES, CUSTODI AL CARE AND
ALL OTHER PECUNI ARY DAMAGES.

3. "PERSONAL | NJURY ACTION' MEANS ANY ACTION, | NCLUDI NG BUT I N NO
MANNER LI M TED TO MEDI CAL, DENTAL AND PODI ATRIC NMALPRACTICE ACTI ONS,
VWHETHER |IN TORT, CONTRACT OR OTHERW SE, | N WHI CH THE PLAI NTI FF SEEKS
DAMAGES FOR | NJURY TO THE PERSON OR WRONGFUL DEATH.

4. " COVPENSATI ON' MEANS MONETARY AWARDS.

S 5052. DAMAGE AWARDS. 1. | N ANY PERSONAL | NJURY ACTION, THE PREVAI L-
ING PLAINTIFF OR PERSON WHO CLAIMS | NJURY BY OR THROUGH SUCH | NJURED
PLAI NTI FF MAY BE AWARDED:

(A) COVPENSATI ON FOR ACTUAL ECONOM C DAMAGES SUFFERED BY THE | NJURED
PLAI NTI FF OR OTHER PERSON WHO CLAI M5 | NJURY BY OR THROUGH SUCH | NJURED
PLAI NTI FF; AND

(B) COVPENSATI ON FOR NONECONOM C DAMAGES SUFFERED BY THE | NJURED
PLAI NTI FF OR OTHER PERSON WHO CLAI M5 | NJURY THROUGH SUCH | NJURED PLAI N-
TIFF, OR AS A CONSEQUENCE OF I NJURY TO SUCH I NJURED PLAINTIFF, NOT TO
EXCEED TWO HUNDRED FI FTY THOUSAND DOLLARS.

2. THE DAMAGE AWARD RECOVERABLE FOR A PERSONAL | NJURY ACTI ON SHALL NOT
EXCEED THE AMOUNT PERM TTED TO BE AWARDED PURSUANT TO SUBDI VI SI ON ONE OF
THI S SECTI ON REGARDLESS OF THE NUMBER OF DEFENDANTS TO SUCH ACTION. IF A
JURY AWARDS AN AMOUNT FOR NONECONOM C DAMAGES THAT EXCEEDS THE LI M TA-
TI ON UNDER SUBDI VI SI ON ONE OF THI' S SECTI ON, THE COURT SHALL REDUCE THE
AMOUNT TO CONFORM TO THE LI M TATI ON.

3. NO OTHER PERSONAL | NJURY ACTI ON MAY BE BROUGHT BY THE PREVAI LI NG
PLAI NTI FF OR OTHER PERSON WHO CLAI M5 | NJURY THROUGH SUCH | NJURED PLAI N
TIFF, OR AS A CONSEQUENCE OF |INJURY TO SUCH | NJURED PLAINTIFF, TO
RECOVER AMOUNTS FOR THE | NJURY OR OCCURRENCE THAT A VES RISE TO SUCH
PERSONAL | NJURY ACTI ON.

4. VWHERE A DEFENDANT HAS SUCCESSFULLY PLEADED AND PROVED CONTRI BUTORY
NEGLI GENCE ON THE PART OF THE PREVAI LI NG PLAI NTI FF PURSUANT TO ARTICLE
FOURTEEN- A OF TH S CHAPTER, THE DAMAGE AWARD TO THE PREVAI LI NG PLAI NTI FF
SHALL BE DI M NI SHED FROM THE AMOUNTS AWARDED PURSUANT TO SUBDI VI SI ON ONE
O TH'S SECTION BY THE PROPORTI ON WHI CH THE CULPABLE CONDUCT ATTRI BUT-
ABLE TO THE PREVAI LI NG PLAI NTI FF BEARS TO THE CULPABLE CONDUCT WH CH
CAUSED THE DAMAGES.

5. NOTHING IN THI S SECTI ON SHALL BE CONSTRUED TO PREVENT THE APPLI CA-
TI ON OF SECTI ON FORTY-FI VE HUNDRED FORTY-FIVE OF THI'S CHAPTER TO A
DAMAGE AWARD FOR A PERSONAL | NJURY ACTI ON MADE PURSUANT TO SUBDI VI SI ON
ONE OF THI S SECTI ON.

6. NOTW THSTANDI NG ANY OTHER PROVI SI ON OF LAW THE JURY SHALL NOT BE
| NSTRUCTED OF THE LI M TATI ON ON NONECONOM C DAMAGES AS SET FORTH IN THI S
ARTI CLE.

S 6. Subparagraph (i) of paragraph 1 of subdivision (d) of section
3101 of the civil practice |aw and rul es, as anmended by chapter 184 of
the laws of 1988, is anended to read as foll ows:

(i) Upon request, each party shall identify each person whomthe party
expects to call as an expert witness at trial and shall disclose in
reasonabl e detail the subject matter on which each expert is expected to
testify, the substance of the facts and opi nions on which each expert is
expected to testify, the qualifications of each expert wtness and a
summary of the grounds for each expert's opinion. However, where a party
for good cause shown retains an expert an insufficient period of tine
bef ore the commencenent of trial to give appropriate notice thereof, the
party shall not thereupon be precluded from introducing the expert's
testinmony at the trial solely on grounds of nonconpliance with this
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par agraph. In that instance, upon notion of any party, nade before or at
trial, or onits own initiative, the court nmay nmake whatever order nmay
be just. [In an action for nedical, dental or podiatric malpractice, a
party, in responding to a request, nmay omt the names of nedical, dental
or podiatric experts but shall be required to disclose all other infor-
mati on concerni ng such experts otherw se required by this paragraph.]

S 7. Subparagraph (ii) of paragraph 1 of subdivision (d) of section
3101 of the civil practice law and rules is REPEALED and a new subpar a-
graph (ii) is added to read as foll ows:

(1'1) NOTW THSTANDI NG ANY OTHER PROVI SION OF THI S ARTI CLE OR OF ARTI CLE
THI RTY-TWD OF THI S CHAPTER, I N AN ACTI ON FOR MEDI CAL, DENTAL OR PODI A-
TRIC MALPRACTICE, AT THE TIMES AND |IN THE SEQUENCE DI RECTED BY THE
COURT, SUCH TIMES TO BE PRIOR TO THE SERVICE AND FILING OF A NOTE OF
| SSUE UNLESS THE COURT DI RECTS OTHERW SE AND PRESERVES THE RI GHT OF
EVERY PARTY TO DEPOSE A PERSON WHOSE DI SCLOSURE OCCURS SUBSEQUENT TO THE
FILING OF A NOTE OF | SSUE, EACH PARTY SHALL DI SCLOSE TO THE OTHER
PARTIES THE |DENTITY OF ANY PERSON WHO MAY BE USED AT TRI AL TO PROVI DE
EXPERT TESTI MONY I N THE CASE AND EACH SUCH DI SCLOSURE SHALL BE ACCOVPA-
Nl ED BY A WRI TTEN REPORT PREPARED AND S| GNED BY SUCH PERSON. THE REPORT
SHALL CONTAI N A COVPLETE STATEMENT OF ALL OPINIONS TO BE EXPRESSED AND
THE BASI S AND REASONS THEREFOR; THE DATA OR OTHER | NFORMATI ON CONSI DERED
BY SUCH PERSON |IN FORM NG THE OPI NI ONS; ANY EXH BI TS TO BE USED AS A
SUMMARY OF OR SUPPORT FOR THE OPINIONS; THE QUALIFICATIONS OF THE
PERSON, |INCLUDING A LIST OF ALL PUBLI CATI ONS AUTHORED BY THE PERSON
DURI NG THE PRECEDI NG TEN YEARS; THE COVWPENSATION TO BE PAID FOR THE
PERSON S CONSI DERATI ON OF DATA OR OTHER | NFORVATI ON AND FOR HI' S OR HER
TESTI MONY; AND A LI STING OF ANY OTHER CASES IN WHICH THE PERSON HAS
TESTI FI ED AS AN EXPERT AT TRI AL OR BY ORAL DEPCSI TI ON W THI N THE PRECED-
ING FOUR YEARS. EACH PARTY SHALL BE REQUI RED TO PRODUCE EACH PERSON SO
| DENTI FI ED BY SUCH PARTY AS AN EXPERT W TNESS, FOR EXAM NATI ON UPON ORAL
DEPCOSI TI ON UPON RECEI PT OF A NOTI CE TO TAKE ORAL DEPCSITION I N ACCORD
ANCE W TH RULE THI RTY- ONE HUNDRED SEVEN OF THI' S ARTI CLE. UNLESS MANI FEST
| NJUSTI CE  WOULD RESULT, THE COURT SHALL REQUI RE THAT THE PARTY NOTI Cl NG
AN ORAL DEPGCSI TI ON OF SUCH AN EXPERT W TNESS PAY SUCH W TNESS A REASON-
ABLE FEE FOR TI ME SPENT | N ATTENDI NG SUCH ORAL DEPCSI TION. | F ANY PARTY
FAILS TO |DENTIFY A PERSON AS AN EXPERT W TNESS | N ACCORDANCE W TH THE
PROVI SIONS OF THIS CLAUSE, OR I F ANY PARTY FAILS TO MAKE ANY PERSON
| DENTI FI ED BY THE PARTY AS AN EXPERT W TNESS AVAI LABLE FOR ORAL DEPCSI -
TION I N ACCORDANCE W TH THE PROVI SIONS OF THI S CLAUSE, THAT PARTY SHALL
BE PRECLUDED FROM OFFERI NG SUCH EXPERT' S TESTI MONY AT THE TRI AL OF THE
ACTI ON.

S 8. This act shall take effect imedi ately; except that sections two,
three, six and seven of this act shall take effect on the ninetieth day
after this act shall have becone a I|aw and shall apply to actions
commenced and clains filed on or after the effective date of such
sections. The provisions of sections four and five of this act shall
apply to causes of action and clains accruing on or after the effective
date of this act.



