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STATE OF NEW YORK

5238
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
February 13, 2015

Introduced by M of A KOLB -- read once and referred to the Commttee
on Governnental Operations

AN ACT to anend the executive law, in relation to a statewide disparity
study regarding the participation of mnority and wonen- owned busi ness
enterprises in state contracts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 312-a of the executive law is anmended by adding a
new subdivision 3 to read as foll ows:

3. THE DI RECTOR SHALL DEVELOP A PROCEDURE TO OBTAI N DI RECT FEEDBACK
FROM APPLI CANTS ON ANY PROBLEMS AND BURDENS THEY ENCOUNTERED DURI NG THE
APPLI CATI ON PROCESS OR THROUGHOUT THE PROGRAM AND EXAM NE HOW THE | SSUES
CAN BE ADDRESSED TO ELI M NATE FUTURE PROGRAM LI M TATI ONS

S 2. Subdivision 6 of section 313 of the executive |aw, as anended by
chapter 175 of the laws of 2010, is amended to read as foll ows:

6. (A) Wiere it appears that a contractor cannot, after a good faith
effort, conmply with the mnority and wonen-owned business enterprise
participation requirenments set forth in a particular state contract, a
contractor may file a witten application with the contracting agency
requesting a partial or total waiver of such requirenments setting forth
the reasons for such contractor's inability to neet any or all of the
participation requirenments together with an explanation of the efforts
undertaken by the contractor to obtain the required mnority and wonen-
owned busi ness enterprise participation. In inplenenting the provisions
of this section, the contracting agency shall consider the nunber and
types of mnority and wonen- owned busi ness enterprises located in the
region in which the state contract is to be perforned, the total dollar
val ue of the state contract, the scope of work to be perforned and the
project size and term |f, based on such considerations, the contracting
agency determnes there is not a reasonable availability of contractors
on the list of certified [business] BUSINESSES to furnish services for

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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the project, it shall issue a waiver of conpliance to the contractor. In
maki ng such determ nation, the contracting agency shall first consider
the availability of other business enterprises |ocated in the region and
shall thereafter consider the financial ability of mnority and wonen-
owned busi nesses | ocated outside the region in which the contract is to
be perforned to performthe state contract.

(B) THE COVM SSI ONER |'S AUTHORI ZED TO GRANT A PARTI AL OR TOTAL WAl VER
OF SUCH GOOD FAI TH EFFORTS TO CONTRACTS WTHIN SUCH A COUNTY, UPON
REQUEST OF THE PRESI DI NG OFFI CER OF SUCH COUNTY AND UPON A FI NDI NG THAT
THERE 1S SUCH A SCARCITY OF MNORITY AND WOVEN- OANED BUSI NESS ENTER-
PRISES WTH N THAT COUNTY AS TO EFFECTI VELY PRECLUDE PARTI Cl PATI ON OF
SUCH ENTERPRI SES | N SUCH CONTRACTS, AND WHERE NO REASONABLE MEANS OF
ACCOWPLI SHHNG THE PROVISIONS OF TH S SECTION EXI ST. THE COWM SSI ONER
SHALL PROMULGATE RULES AND REGULATI ONS NECESSARY TO | MPLEMENT THESE
PROVI SI ONS

S 3. Subdivision 1 and 3 of section 314 of the executive |law, as added
by chapter 261 of the |laws of 1988, are anended and a new subdi vi si on
l-a is added, to read as foll ows:

1. The director shall pronulgate rules and regulations providing for
the establishnment of a statewi de certification programincluding rules
and regul ati ons governing the approval, denial or revocation of any such
certification. Such rules and regulations shall include, but not be
limted to, such natters as nay be required to ensure that the estab-
| i shed procedures thereunder shall at |least be in conpliance wth the
code of fair procedure set forth in section seventy-three of the civil
rights law. APPLI CATI ONS SHALL BE MADE AVAI LABLE ONLINE AND IN PRINT
AND SPECI FI CALLY LI ST OQUT ALL | NFORMATI ON AND DOCUMENTS REQUI RED BY AN
APPLI CANT TO APPLY FOR THE PROGRAM | N CLEAR LANGUAGE.

1-A. THE DI RECTOR SHALL PROMULGATE RULES AND REGULATI ONS TO ESTABLI SH
AN ONLINE HELP SOURCE. TH'S SOURCE SHALL PROVI DE REAL TI ME BUSI NESS
SUPPORT FOR NEW AND EXI STI NG CERTI FI ED BUSI NESSES.

3. Followi ng application for certification pursuant to this section,
the director shall ©provide the applicant wth VERBAL NOTI CE OF THE
STATUS OF THE APPLI CATI ON, | NCLUDI NG NOTI CE OF ANY QUTSTANDI NG DEFI Cl EN-
CIES, WTH N TVWENTY- FOUR HOURS AND written notice of the status of the
application, including notice of any outstanding deficiencies, within
[thirty] SEVEN days. Wthin [sixty] TH RTY days of subm ssion of a fina
conpl eted application, [the director shall provide the applicant wth
witten notice of a determnation by the office approving or denying
such certification] THE APPLI CATI ON SHALL BE DEEMED APPROVED UNLESS THE
DI RECTOR SHALL DENY SUCH CERTI FI CATION and, in the event of a denial a
statenment setting forth the reasons for such denial. Upon a determ -
nation denying or revoking certification, the business enterprise for
whi ch certification has been so denied or revoked shall, upon witten
request nade within thirty days fromreceipt of notice of such determ -
nation, be entitled to a hearing before an i ndependent hearing officer
desi gnated for such purpose by the director. In the event that a request
for a hearing is not made within such thirty day period, such determ -
nation shall be deemed to be final. The independent hearing officer
shal | conduct a hearing and upon the concl usion of such hearing, issue a
witten recommendation to the director to affirm reverse or nodify such
determnation of the director. Such witten reconmendation shall be
issued to the parties. The director, within thirty days, by order, nust
accept, reject or nodify such recomendation of the hearing officer and
set forth in witing the reasons therefor. The director shall serve a
copy of such order and reasons therefor upon the business enterprise by
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personal service or by certified mil return receipt requested. The
order of the director shall be subject to review pursuant to article
seventy-eight of the civil practice | aw and rul es.

S 4. This act shall take effect inmediately; provided however, that
the amendnments to article 15-A of the executive law made by this act
shall not affect the expiration of such article and shall be deened to
expire therewth.



