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STATE OF NEW YORK

5049
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
February 10, 2015

Introduced by M of A SIMOTAS, BENEDETTO, ROSENTHAL, ROBERTS -- Multi -
Sponsored by -- M of A BRENNAN, COOK, CYMBROW TZ, GOTTFRI ED, HOOPER,
MARKEY, ROBINSON -- read once and referred to the Comm ttee on Consum
er Affairs and Protection

AN ACT to anend the general business law, the executive law and the
social services law, in relation to prohibiting every child day care,
child day care provider, child day care center, group famly day care
honme, school age <child care or famly day care home from using or
having for use unsafe children's products, defining unsafe children's
products and authorizing civil penalties

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by adding a new article

28-F to read as foll ows:
ARTI CLE 28-F
NEW YORK SAFE CHI LD CARE ACT

SECTI ON 491. SHORT TI TLE.

491- A. DEFI NI TI ONS.

491-B. LI ST OF UNSAFE CH LDREN S PRODUCTS AND DURABLE JUVEN LE

PRODUCTS.

491- C. UNSAFE CHI LDREN S PRODUCTS; CHI LD CARE.

491- D. ENFORCEMENT.

S 491. SHORT TITLE. TH S ARTI CLE SHALL BE KNOMWN AND MAY BE Cl TED AS
THE "NEW YORK SAFE CHI LD CARE ACT".

S 491-A. DEFINITIONS. FOR THE PURPOSES OF THIS ARTICLE: 1. "CHI L-
DREN' S PRODUCT" MEANS A TOY OR OTHER ARTI CLE, OTHER THAN CLOTHI NG
PRI MARI LY | NTENDED FOR USE BY A CH LD UNDER TWELVE YEARS OF AGE. THE
FOLLON NG SHALL BE CONSIDERED IN DETERM NING | F THE TOY OR ARTICLE IS
| NTENDED FOR A CHI LD UNDER TWELVE YEARS OF ACE:

A. A STATEMENT BY A MANUFACTURER ABOUT THE | NTENDED USE OF SUCH TOY OR
ARTI CLE, | NCLUDI NG A LABEL ON SUCH TOY OR ARTI CLE;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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B. THE CONTEXT AND MANNER OF THE ADVERTI SI NG PROMOTI ON, AND MARKETI NG
ASSCCI ATED WTH THE TOY OR ARTI CLE; AND

C. VWHETHER THE TOY OR ARTICLE | S COMMONLY RECOGNI ZED BY CONSUMERS AS
BEI NG | NTENDED FOR USE BY A CHI LD UNDER TWELVE YEARS OF AGE.

2. "CH LD CARE PROGRAM' MEANS ANY PLACE SUBJECT TO SECTION THREE
HUNDRED NI NETY OF THE SOCI AL SERVI CES LAW OR ARTI CLE FORTY- SEVEN OF THE
NEWYORK CITY HEALTH CCODE AS AUTHORI ZED BY SECTION FIVE HUNDRED
FI FTY-El GHT OF THE NEW YORK ClI TY CHARTER

3. "DEPARTMENT" MEANS THE DEPARTMENT OF STATE.

4. "DURABLE JUVEN LE PRODUCT" MEANS PRODUCTS | NTENDED FOR USE, OR THAT
MAY BE REASONABLY EXPECTED TO BE USED, BY CHI LDREN UNDER THE AGE OF FI VE
YEARS AS DEFINED I N SUBSECTI ON (F) OF SECTION 104 OF THE UNI TED STATES
CONSUMER PRODUCT SAFETY | MPROVEMENT ACT OF 2008, PUB. L. NO 110-314 OR
OTHER SI M LAR DURABLE JUVEN LE PRODUCTS DESI GNED FOR CHI LDREN UNDER AGE
FI'VE AS SHALL BE SPECI FI ED I N REGULATI ONS PROMJULGATED BY THE UN TED
STATES CONSUMER PRODUCT SAFETY COWM SSI ON.

5. "PERSON' MEANS A NATURAL PERSON, FIRM CORPCRATION, LIM TED LI ABI L-
I TY COVPANY, OR ASSOCI ATI ON, AND ANY EMPLOYEE OR AGENT THERECF.

6. "OFFI CE" MEANS THE OFFI CE OF CH LDREN AND FAM LY SERVI CES.

7. "RECALL" MEANS A REQUEST TO RETURN A PRODUCT TO THE MANUFACTURER
DUE TO A DEFECT I N THE PRODUCT.

S 491-B. LIST OF UNSAFE CH LDREN S PRODUCTS AND DURABLE JUVEN LE
PRODUCTS. 1. THE DEPARTMENT, I N CONSULTATION WTH THE OFFI CE, SHALL
CREATE, MAI NTAI'N, AND UPDATE A COMPREHENSI VE LI ST OF UNSAFE CHI LDREN S
PRODUCTS AND DURABLE JUVEN LE PRCDUCTS.

2. A CHLDREN S PRODUCT OR DURABLE JUVEN LE PRODUCT | S DEEMED TO BE
UNSAFE FOR PURPCSES OF THIS ARTICLE |F I T MEETS ANY OF THE FOLLOW NG
CRI TERI A:

A.  THE DEPARTMENT HAS RECEIVED NOTIFI CATI ON FROM AN AGENCY OF THE
FEDERAL GOVERNMENT THAT THE PRODUCT DOES NOT CONFORM TO ALL APPLI CABLE
FEDERAL LAWS AND REGULATI ONS SETTI NG FORTH STANDARDS FOR THE CHI LDREN S
PRODUCT OR DURABLE JUVEN LE PRODUCT;

B. THE PRODUCT HAS BEEN RECALLED FOR SAFETY REASONS BY AN AGENCY OF
THE FEDERAL GOVERNMENT OR THE PRODUCT' S MANUFACTURER, DI STRI BUTOR, OR
| MPORTER, AND THE RECALL HAS NOT BEEN RESCI NDED, OR

C. AN AGENCY OF THE FEDERAL GOVERNMENT HAS | SSUED A WARNING THAT A
SPECI FI C PRODUCT' S | NTENDED USE CONSTI TUTES A SAFETY HAZARD, AND THE
WARNI NG HAS NOT BEEN RESCI NDED.

3. THE DEPARTMENT AND THE OFFI CE SHALL MAKE THE COWMPREHENS| VE LI ST
AVAI LABLE TO THE PUBLIC AT NO COST, SHALL POST I'T ON I TS WEBSI TE, AND
SHALL ENCOURAGE LI NKS.

S 491-C. UNSAFE CH LDREN S PRODUCTS;, CH LD CARE. 1. A CH LD CARE
PROGRAM MAY NOT USE OR HAVE ON THE PREM SES AN UNSAFE CHI LDREN S PRCDUCT
OR DURABLE JUVEN LE PRODUCT AS DESCRI BED | N SECTI ON FOUR HUNDRED NI NE-
TY-ONE-B OF THI S ARTICLE. THI' S SUBDI VI SI ON SHALL NOT APPLY TO A CHIL-
DREN S PRODUCT OR DURABLE JUVEN LE PRODUCT THAT CHI LDREN BRI NG TO THE
PREM SES FROM THEI R HOVE OR AN ANTI QUE OR COLLECTI BLE CH LDREN S PRCDUCT
OR DURABLE JUVEN LE PRODUCT IF I'T IS NOT USED BY, OR ACCESSI BLE TO,  ANY
CH LD IN THE CH LD CARE PROGRAM

2. THE DEPARTMENT, | N CONSULTATION WTH THE OFFI CE AND THE NEW YORK
CI TY DEPARTMENT OF HEALTH AND MENTAL HYG ENE SHALL NOTIFY CH LD CARE
FACILITIES O THE PROVISIONS OF THI' S SECTI ON AND THI S ARTI CLE AND OF
UNSAFE CHI LDREN S PRODUCTS AND DURABLE JUVEN LE PRODUCTS, AS DETERM NED
IN ACCORDANCE WTH THI' S ARTI CLE, I N PLAIN, NON- TECHNI CAL LANGUAGE THAT
W LL ENABLE EACH CH LD CARE PROGRAM TO EFFECTI VELY | NSPECT CHI LDREN S
PRODUCTS OR DURABLE JUVEN LE PRODUCTS AND | DENTI FY UNSAFE CH LDREN S
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PRODUCTS OR DURABLE JUVENI LE PRODUCTS. SUCH NOTI CE SHALL BE PROVIDED TO
EVERY CH LD CARE PROGRAM UPON THE EFFECTI VE DATE OF THI S ARTI CLE OR AS
SOON AS PRACTI CABLE THEREAFTER AND AT EVERY SI X MONTH | NTERVAL THERE-
FROM AND SUCH NOTICE SHALL ALSO BE PROVI DED TO EACH APPLI CANT FOR
LI CENSE OR REAQ STRATI ON PURSUANT TO SECTI ON THREE HUNDRED NI NETY OF THE
SOCI AL SERVI CES LAW

3. THE DEPARTMENT AND THE OFFICE SHALL PROMULGATE RULES AND REGU-
LATI ONS TO CARRY OQUT THE PROVI SI ONS OF THI S SECTI ON

D. EACH CHI LD CARE PROGRAM SHALL MAI NTAIN A FI LE CONTAI NI NG ALL BULLE-
TINS, NOTICES, OR BOTH | SSUED BY THE DEPARTMENT AND THE OFFI CE REGARDI NG
UNSAFE CHI LDREN S PRODUCTS OR DURABLE JUVEN LE PRODUCTS, AND SHALL MAKE
THE FILE ACCESSIBLE TO THE PROGRAM STAFF MEMBERS AND TO PARENTS OF THE
CHI LDREN WHO ATTEND THE PROGRAM

S 491-D. ENFORCEMENT. WHENEVER THE OFFI CE DETERM NES THAT ANY CHI LD
CARE PROGRAM HAS VI OLATED ANY PROVI SION OF THI S ARTI CLE, THE OFFI CE MAY
BRI NG AN ENFORCEMENT ACTI ON PURSUANT TO SUBDI VI SION ELEVEN OF SECTI ON
THREE HUNDRED NI NETY OF THE SCOCI AL SERVI CES LAW

S 2. Subdivision 3 of section 94-a of the executive |aw is anended by
addi ng a new paragraph 16 to read as foll ows:

(16) CREATE A LI ST OF UNSAFE CHI LDREN S PRODUCTS AND DURABLE JUVEN LE
PRODUCTS AND PROVIDE SUCH LIST TO CH LD CARE FACI LI TI ES PURSUANT TO
ARTI CLE TWENTY- El GHT- F OF THE GENERAL BUSI NESS LAW

S 3. Subdivision 11 of section 390 of the social services law, as
added by chapter 750 of the laws of 1990, paragraphs (a) and (b) as
anmended and paragraph (d) as added by chapter 416 of the laws of 2000
and paragraph (c) as anmended and paragraph (e) as added by chapter 117
of the Iaws of 2010, is anended to read as foll ows:

11. (a) (i) The office of children and famly services shall adopt
regul ations establishing civil ©penalties of no nore than five hundred
dol l ars per day to be assessed against child day care centers, schoo
age child care progranms, group famly day care homes or famly day care
hones for violations of this section, sections three hundred ninety-a
and three hundred ninety-b of this title, ARTICLE TVENTY-ElI GHT-F OF THE
GENERAL BUSI NESS LAW and any regulations promulgated thereunder. The

regul ations establishing civil penalties shall specify the violations
subject to penalty.

(ii) The office of children and famly services shall adopt regu-
| ations establishing civil penalties of no nore than five hundred

doll ars per day to be assessed against <child day care providers who
operate <child day care centers or group famly day care honmes w thout a
| icense or who operate famly day care homes, school-age child care
progranms, or child day care centers required to be registered w thout
obt ai ni ng such registration

(ii1) I'n addition to any other civil or crimnal penalty provided by
law, the office of children and fam |y services shall have the power to
assess civil penalties in accordance with its regul ati ons adopted pursu-
ant to this subdivision after a hearing conducted in accordance wth
procedures established by regulations of the office of children and
famly services. Such procedures shall require that notice of the tine
and place of the hearing, together wth a statenent of charges of
viol ations, shall be served in person or by certified nmail addressed to
the school age child care program group famly day care home, famly
day care home, or child day care center at least thirty days prior to
the date of the hearing. The statenent of charges shall set forth the
exi stence of the violation or violations, the anount of penalty for
which the program may becone |iable, the steps which nust be taken to
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rectify the violation, and where applicable, a statement that a penalty
may be inposed regardless of rectification. A witten answer to the
charges of violations shall be filed with the office of children and
famly services not |less than ten days prior to the date of hearing with
respect to each of the charges and shall include all material and rel e-
vant matters which, if not disclosed in the answer, would not likely be
known to the office of children and fam |y services.

(iv) The hearing shall be held by the commi ssioner of the office of
children and famly services or the conm ssioner's designee. The burden
of proof at such hearing shall be on the office of children and famly
services to show that the charges are supported by a preponderance of
the evidence. The comm ssioner of the office of children and famly
services or the conm ssioner's designee, in his or her discretion, nay
allow the child day care center operator or provider to attenpt to prove
by a preponderance of the evidence any mnmatter not included in the
answer. Where the child day care provider satisfactorily denonstrates
that it has rectified the violations in accordance with the requirenents
of paragraph (c) of this subdivision, no penalty shall be inposed except
as provided in paragraph (c) of this subdivision.

(b)(i) In assessing penalties pursuant to this subdivision, the office
of children and famly services nay consider the conpl eteness of any
rectification made and the specific circunmstances of such violations as
mtigating factors.

(ii) Upon the request of the office of children and famly services,
the attorney general shall comence an action in any court of conpetent
jurisdiction against any child day care program subject to the
provi sions of this subdivision and agai nst any person, entity or corpo-
ration operating such center or school age child care program group
famly day care honme or famly day care home for the recovery of any
penalty assessed by the office of <children and famly services in
accordance with the provisions of this subdivision.

(ii1) Any such penalty assessed by the office of children and famly
services nmay be released or conprom sed by the office of children and
famly services before the matter has been referred to the attorney
general; when such nmatter has been referred to the attorney general,
such penalty may be rel eased or conpronm sed and any action comrenced to
recover the sane nmay be settled and di sconti nued by the attorney genera
with the consent of the office of children and famly services.

(c)(i) Except as provided for in this paragraph, a child day care
provi der shall avoid paynment of a penalty inposed pursuant to this
subdi vision where the provider has rectified the condition which
resulted in the inposition of the penalty within thirty days of notifi-
cation of the existence of the violation of statute or regulation.

(ii) [dause] SUBPARAGRAPH (i) of this paragraph notw thstandi ng,
rectification shall not preclude the inposition of a penalty pursuant to
thi s subdivi si on where:

(A) the child day care provider has operated a child day care center
or group famly day care hone without a |icense, has refused to seek a
license for the operation of such a center or home, or has continued to
operate such a <center or honme after denial of a |license application,
revocation of an existing |license or suspension of an existing |license;

(B) the child day care provider has operated a famly day care hone,
school -age <child care programor child day care center required to be
regi stered without being registered, has refused to seek registration
for the operation of such honme, programor center or has continued to
operate such a home, programor center after denial of a registration
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application, revocation of an existing registration or suspension of an
exi sting registration;

(C there has been a total or substantial failure of the facility's
fire detection or prevention systens or energency evacuation procedures;

(D) the child day care provider or an assistant, enployee or vol unteer
has failed to provide adequate and conpetent supervi sion;

(E) the child day care provider or an assistant, enployee or vol unteer
has failed to provi de adequate sanitation;

(F) the child day care provider or an assistant, enployee, volunteer
or, for a famly day care hone or group famly day care hone, a menber
of the provider's household, has injured a child in care, unreasonably
failed to obtain nedical attention for a child in care requiring such
attention, used corporal punishnment against a child in care or abused or
maltreated a child in care;

(G the child day care provider has violated the sane statutory or
regul atory standard nore than once within a six nonth peri od;

(H the child day care provider or an assistant, enployee or vol unteer
has failed to make a report of suspected child abuse or naltreatnent
when required to do so pursuant to section four hundred thirteen of this
article; [or]

(1) the child day care provider or an assistant, enployee or vol unteer
has submtted to the office of children and famly services a forged
docunment as defined in section 170.00 of the penal |aw, OR

(J) THE CHI LD DAY CARE PROVI DER HAS VI OLATED THE PROVI SI ONS OF ARTI CLE
TVENTY- El GHT- F OF THE GENERAL BUSI NESS LAW ON MORE THAN ONE OCCASI ON.

(d) Any civil penalty received by the office of children and famly
services pursuant to this subdivision shall be deposited to the «credit
of the "quality child care and protection fund" established pursuant to
section ninety-seven-ww of the state finance |aw.

(e)(i) The office of children and famly services shall deny a new
application for |I|icensure or registration nade by a day care provider
whose |icense or registration was previously revoked or term nated based
on a violation of statute or regulation for a period of two years from
the date that the revocation or termnation of the license or registra-
tion becane finally effective, unless such office determnes, in its
di scretion, that approval of the application will not in any way jeop-
ardi ze the health, safety or welfare of children in the center, program
or home. For the purposes of this paragraph, the date that the revoca-
tion or termnation becane finally effective shall be, as applicable:

(A) the date that the revocation or term nation becane effective based
on the notice of revocation or term nation;

(B) the date that the hearing decision was issued upholding the revo-
cation or term nation;

(C© the date of issuance of a final court order affirmng the revoca-
tion or termnation or affirmng a hearing decision that upheld the
revocation or termnation; or

(D) another date nutually agreed upon by the office of children and
famly services and the provider.

(ii)(A) Such office shall deny a new application for |I|icensure or
registration nmade by a day care provider who is enjoined or otherw se
prohi bited by a court order fromoperation of a day care center, group
famly day care honme, famly day care honme or school -age child care
program w thout a |license or registration for a period of two years from
the date of the court order unless the court order specifically enjoins
the provider fromproviding day care for a period | onger than two years,



Co~NOoOUIT~hWNE

A. 5049 6

in which case the office shall deny any new application made by the
provi der while the provider is so enjoined.

(B) Such office shall deny a new application for |icensure or regis-
tration nade by a day care provider who is assessed a second civil
penalty by such office for having operated a day care center, group
famly day care home, famly day care hone or school-age child care
program w thout a |license or registration for a period of two years from
the date of the second fine. For the purposes of this paragraph, the
date of the second fine shall be either the date upon which the day care
provi der signs a stipulation agreenent to pay the second fine or the
date upon which a hearing decision is issued affirm ng the determ nation
of such office to inpose the second fine, as applicable.

(iit) A day care provider who surrenders the provider's |icense or
regi stration while such office is engaged in enforcenment seeking suspen-
sion, revocation or term nation of such provider's license or registra-
tion pursuant to the regulations of such office, shall be deened to have
had their Jlicense or registration revoked or term nated and shall be
subject to the prohibitions against |icensing or registration pursuant
to subparagraph (i) of this paragraph for a period of two years fromthe
date of surrender of the |license or registration.

S 4. This act shall take effect one year after it shall have becone a
| aw; provided that the departnent of state and the office of children
and famly services are authorized to pronulgate any and all rules and
regul ati ons and take any ot her neasures necessary to inplenent this act
on its effective date on or before such date.



