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STATE OF NEW YORK

3752
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 27, 2015

Introduced by M of A WRIGHT -- read once and referred to the Commttee
on Children and Fam lies

AN ACT to amend the famly court act and the social services law, in
relation to preventing the unnecessary renoval of <children from a
custodial parent who is the victim of donestic violence wthout
further evidence of neglect by such parent

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1022 of the famly court act is amended by adding a
new subdi vision (g) to read as foll ows:

(G THERE SHALL BE A PRESUMPTI ON THAT A CUSTODI AL PARENT OR PERSON
LEGALLY RESPONSI BLE FOR A CHILD IS A FIT PARENT AND CAPABLE OF RAISING
SUCH CHILD OR CHI LDREN I N A SAFE AND APPROPRI ATE MANNER. AN ALLEGATI ON
OR FI NDI NG THAT THE CUSTODI AL PARENT OR PERSON LEGALLY RESPONSIBLE FOR
THE CH LD WAS THE VI CTI M OF DOVESTI C VI OLENCE SHALL BE | NSUFFI Cl ENT TO
ESTABLI SH AN | MM NENT RI SK TO THE CHI LD S LI FE OR HEALTH W THOUT FURTHER
EVI DENCE THAT THE CHI LD HAS BEEN ABUSED OR NEGLECTED BY THE WVICTIM OF
THE DOMESTI C VI OLENCE.

S 2. Section 1024 of the famly court act is amended by addi ng a new
subdivision (a-1) to read as foll ows:

(A-1) THERE SHALL BE A PRESUMPTI ON THAT A CUSTODI AL PARENT OR PERSON
LEGALLY RESPONSIBLE FOR A CHILD IS A FIT PARENT AND CAPABLE OF RAI SI NG
SUCH CHI LD OR CHI LDREN I N A SAFE AND APPROPRI ATE MANNER. AN ALLEGATI ON
OR FINDING THAT THE CUSTODI AL PARENT OR PERSON LEGALLY RESPONSI BLE FOR
THE CHI LD WAS THE VI CTI M OF DOVESTI C VI OLENCE SHALL BE | NSUFFICIENT TO
ESTABLI SH AN | MM NENT RI SK TO THE CHI LD S LI FE OR HEALTH W THOUT FURTHER
EVI DENCE THAT THE CHI LD HAS BEEN ABUSED OR NEGLECTED BY THE VI CTI M OF
THE DOMESTI C VI OLENCE.

S 3. Section 1028 of the fam |y court act is anmended by adding a new
subdivision (g) to read as foll ows:

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(G THERE SHALL BE A PRESUMPTI ON THAT A CUSTODI AL PARENT OR PERSON
LEGALLY RESPONSI BLE FOR A CHILD IS A FIT PARENT AND CAPABLE OF RAISING
SUCH CHILD OR CHI LDREN I N A SAFE AND APPROPRI ATE MANNER. AN ALLEGATI ON
OR FI NDI NG THAT THE CUSTODI AL PARENT OR PERSON LEGALLY RESPONSIBLE FOR
THE CH LD WAS THE VI CTI M OF DOVESTI C VI OLENCE SHALL BE | NSUFFI Cl ENT TO
ESTABLI SH AN | MM NENT RI SK TO THE CHI LD S LI FE OR HEALTH W THOUT FURTHER
EVI DENCE THAT THE CHI LD HAS BEEN ABUSED OR NEGLECTED BY THE WVICTIM OF
THE DOVESTI C VI OLENCE

S 4. Subparagraph (B) of paragraph (i) of subdivision 4-a of section
371 of the social services |aw, as anended by chapter 984 of the | aws of
1981, is amended to read as foll ows:

(B) in providing the child with proper supervision or guardianship, by
unreasonably inflicting or allowing to be inflicted harm or a substan-
tial risk thereof, including the infliction of excessive corpora
puni shment; or by msusing a drug or drugs; or by msusing alcoholic
beverages to the extent that he | oses self-control of his actions; or by
any other acts of a simlarly serious nature requiring the aid of the
court; provided, however, that where the respondent is voluntarily and
regularly participating in a rehabilitative program evidence that the
respondent has repeatedly m sused a drug or drugs or al coholic beverages
to the extent that he |oses self-control of his actions shall not estab-
lish that the child is a neglected child in the absence of evidence
establishing that the <child s physical, nental or enotional condition
has been inpaired or is in inmm nent danger of becomng inpaired as set
forth in TH' S paragraph [(i) of this subdivision], AND PROVI DED FURTHER
THAT A CHI LD SHALL NOT BE FOUND TO BE A NEGLECTED CHI LD ON THE GROUNDS
THAT THE CUSTODI AL PARENT OR PERSON LEGALLY RESPONSI BLE FOR SUCH CHI LD
IS A VICTIM OF DOVESTIC VIOLENCE UNLESS: THE CH LD EXPERI ENCED THE
DOVESTIC VIOLENCE; IT IS ESTABLISHED BY EXPERT TESTIMONY THAT THE
SUBJECT CH LD WAS HARMED BY THE DOMESTI C VI OLENCE AND THAT THE SAFETY
RI SK TO THE CHI LD OUTWEI GHS THE Rl SKS ASSOCI ATED W TH BEI NG SEPARATED
FROM THE CH LD S CUSTODI AL PARENT; AND THE VI CTI M WAS PROVI DED W TH
PREVENTI VE SERVI CES THAT ARE APPROPRI ATE, ACCESSI BLE AND SAFE | NCLUDI NG
BUT NOT LIMTED TO, REMOVAL OF THE BATTERER, ARREST AND PROSECUTION OF
THE BATTERER, PROVISION OF SAFE HOUSING AND ALTERNATI VE FI NANCI AL
SUPPORT, AND THE VI CTI M FAI LED TO UTI LI ZE SUCH SERVI CES AND I T | S DETER-
M NED THAT THE CHI LD HAS BEEN HARVED OR PUT AT RI SK BY SUCH FAI LURE; or

S 5. Subparagraph (B) of paragraph (i) of subdivision (f) of section
1012 of the famly court act, as anended by chapter 984 of the | aws of
1981, is amended to read as foll ows:

(B) in providing the child with proper supervision or guardianship, by
unreasonably inflicting or allowing to be inflicted harm or a substan-
tial risk thereof, including the infliction of excessive corpora
puni shrment; or by msusing a drug or drugs; or by msusing alcoholic
beverages to the extent that he | oses self-control of his actions; or by
any other acts of a simlarly serious nature requiring the aid of the
court; provided, however, that where the respondent is voluntarily and
regularly participating in a rehabilitative program evidence that the
respondent has repeatedly m sused a drug or drugs or al coholic beverages
to the extent that he |oses self-control of his actions shall not estab-
lish that the child is a neglected child in the absence of evidence
establishing that the <child s physical, nental or enotional condition
has been inpaired or is in inmm nent danger of becomng inpaired as set
forth in TH' S paragraph [(i) of this subdivision], AND PROVI DED FURTHER
THAT A CHI LD SHALL NOT BE FOUND TO BE A NEGLECTED CHI LD ON THE GROUNDS
THAT THE CUSTODI AL PARENT OR PERSON LEGALLY RESPONSI BLE FOR SUCH CHI LD
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IS A VICTIM OF DOVESTIC VIOLENCE UNLESS: THE CHI LD EXPERI ENCED THE
DOVESTI C VI OLENCE AND THAT THE SAFETY RISK TO THE CH LD OUTWEI GHS THE
Rl SKS ASSCCI ATED W TH BEI NG SEPARATED FROM THE CHI LD S CUSTODI AL PARENT;
I T 1S ESTABLI SHED BY EXPERT TESTI MONY THAT THE SUBJECT CHI LD WAS HARMED
BY THE DOVESTI C VI OLENCE; AND THE VICTIM WAS PROVIDED W TH PREVENTI VE
SERVI CES THAT ARE APPROPRI ATE, ACCESSI BLE AND SAFE | NCLUDI NG BUT NOT
LIMTED TO, REMOVAL OF THE BATTERER, ARREST AND PROSECUTION OF THE
BATTERER, PROVI SION OF SAFE HOUSI NG AND ALTERNATI VE FI NANCI AL SUPPORT,
AND THE VI CTI M FAI LED TO UTI LI ZE SUCH SERVI CES AND I T | S DETERM NED THAT
THE CHI LD HAS BEEN HARMED OR PUT AT RI SK BY SUCH FAI LURE; or
S 6. This act shall take effect imediately.



