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Introduced by M of A TITONE, GOITFRI ED, STECK, MONTESANO -- Multi -
Sponsored by -- M of A CAMARA, COCK, PEOPLES-STCKES, PERRY, WRI GHT
-- read once and referred to the Conmttee on Codes

AN ACT to amend the crimnal procedure law, in relation to nandati ng
prosecutorial disclosure of excul patory evidence

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The <crimnal procedure law is amended by adding a new
section 240.25 to read as foll ows:

S 240. 25 DI SCOVERY; PROSECUTI ON' S DUTY TO DI SCLOSE EXCULPATCORY EVI DENCE.

1. I N ADDI TION TO THE REQUI REMENTS OF SECTI ON 240.20 OF THI'S ARTI CLE,
THE PROSECUTI ON SHALL DI SCLOSE TO THE DEFENDANT AND MAKE AVAI LABLE FOR
| NSPECTI ON, PHOTOGRAPHI C, COPYI NG OR TESTING THE FOLLOW NG PROPERTY
W THI N TWENTY DAYS AFTER RECEI PT OF A WRI TTEN DEMAND MADE BY THE DEFEND-
ANT:

(A) ANY AND ALL EXCULPATORY MATERI ALS THEN I N THE POSSESSI ON OF THE
PROSECUTI ON OR ANY BRANCH OF LAW ENFORCEMENT | NVOLVED I N THE PROSECUTI ON
OF THE DEFENDANT, OR EXCULPATORY MATERIALS VWHICH MAY COVE |INTO THE
POSSESSI ON OF THE PROSECUTI ON OR ANY BRANCH OF LAW ENFORCEMENT | NVOLVED
I N THE PROSECUTI ON OF THE DEFENDANT THROUGH THE EXERCI SE OF DUE DI LI-
GENCE PURSUANT TO SECTI ON 240. 60 OF TH S ARTI CLE;

(B) EVIDENCE WHI CH DI SPROVES THE |DENTITY OF THE DEFENDANT AS THE
PERPETRATOR OF THE CRI ME AT I SSUE I N THE CRIM NAL ACTION OR PROCEEDI NG
PENDI NG AGAI NST THE DEFENDANT;

(C© EVIDENCE WH CH TENDS TO DI SPROVE AN ELEMENT OF ANY CRI ME CHARGED
I N SUCH ACTI ON OR PROCEEDI NG

(D) EVI DENCE WHI CH CONSTI TUTES A PRIOR REPRESENTATION OF A W TNESS
ACCOUNT WHI CH VARIES I N ANY DEGREE FROM ANY STATEMENTS OF THE W TNESS,
VWHENEVER MADE, W TH REGARD TO A DESCRI PTION OF THE EVENTS SURROUNDI NG
THE CRI ME AT | SSUE | N SUCH ACTI ON OR PROCEEDI NG

(E) EVIDENCE THAT A WTNESS HAS A PRIOR CRIM NAL HI STCRY;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(F) EVIDENCE THAT A W TNESS HAS ENGAGED I N ACTS WHI CH WOULD BEAR UPON
H S OR HER CREDI BI LI TY AND THE | NTEGRITY OF H' S OR HER TESTI MONY; OR

(G EVIDENCE VWHI CH WOULD CAUSE A REASONABLE PERSON TO QUESTI ON THE
VERACI TY OF A WTNESS, SUCH AS MOTI VE, BIAS, COVPENSATI ON, OR | NFORMA-
TION WH CH WOULD TEND TO DEVALUE THE TESTI MONY OFFERED.

2. THE PROSECUTOR SHALL MAKE A DI LI GENT, GOOD FAI TH EFFORT TO ASCER-
TAIN THE EXI STENCE OF DEMANDED PROPERTY AND TO CAUSE SUCH PROPERTY TO BE
MADE AVAI LABLE FOR DI SCOVERY WHERE I T EXISTS BUT IS NOT WTH N THE
PROSECUTOR S POSSESSI ON, CUSTODY OR CONTROL; PROVI DED, THAT THE PROSECU
TOR SHALL NOT BE REQU RED TO OBTAI N BY SUBPOENA DUCES TECUM DEMANDED
MATERI AL WHI CH THE DEFENDANT MAY THEREBY OBTAI N.

3. THE PROSECUTI ON MAY REQUEST AN IN CAMERA REVIEW OF ANY EVI DENCE
DEMANDED BY THE DEFENDANT PURSUANT TO SUBDI VI SION ONE OF THI' S SECTI ON.
AFTER AN | N CAMERA REVI EW OF THE MATERI ALS PROVI DED AND AFTER AFFORDI NG
ALL PARTIES A REASONABLE OPPORTUNITY TO BE HEARD, THE COURT SHALL
PROWTLY MAKE A WRI TTEN DETERM NATI ON WHETHER THE REQUESTED REVIEW OF
THE | NFORVATI ON CAN REASONABLY BE EXPECTED TO CAUSE SUBSTANTI AL AND
| DENTI FI ABLE HARM TO OTHERS WHI CH OUTWEI GHS THE DEFENDANT'S RIGHT OF
ACCESS TO THE | NFORMATI ON OR WHETHER THE REQUESTED REVI EW WOULD HAVE A
DETRI MENTAL EFFECT ON THE ACTI ON OR PROCEEDI NG OR WHETHER ALL OR PART
OF THE MATERIALS SOUGHT TO BE REVI EWED CONSTI TUTE PERSONAL NOTES AND
OBSERVATI ONS, AND SHALL ACCORDI NGLY DETERM NE WHETHER ACCESS TO ALL OR
PART OF SUCH MATERI ALS BY THE DEFENDANT SHALL BE GRANTED. | N THE EVENT
THAT THE COURT DETERM NES THAT THE REQUEST FOR ACCESS SHALL BE GRANTED
TO THE DEFENDANT | N WHOLE OR I N PART, THE COURT SHALL NOTI FY ALL PARTIES
AND THE COURT SHALL GRANT ACCESS TO THE DEFENDANT PURSUANT TO SUCH
DETERM NATI ON.

4. |F THE COURT FINDS THAT THE PROSECUTI ON HAS FAILED TO COWPLY W TH
ANY OF THE PROVISIONS OF TH S SECTI ON, THE COURT MAY ORDER THE PROSE-
CUTION TO PERM T DI SCOVERY OF THE PROPERTY NOT PREVIOQUSLY DI SCLOSED,
GRANT A CONTI NUANCE, | SSUE A PROTECTI VE ORDER, PRCHI BI T THE | NTRODUCTI ON
OF CERTAIN EVIDENCE OR THE CALLING OF CERTAIN W TNESSES OR TAKE ANY
OTHER APPROPRI ATE ACTI ON.

5. | F THE COURT FI NDS THAT THE PROSECUTI ON HAS W LLFULLY FAILED TO
COWPLY WTH ANY OF THE PROVI SIONS OF THI S SECTI ON THE COURT MAY:

(A) DISMSS THE CRIM NAL ACTI ON OR PROCEEDI NG OR, | F DI SM SSAL | S NOT
SUPPORTED BY THE RECORD, | NSTRUCT THE JURY THAT AN ADVERSE | NFERENCE MAY
BE DRAWN AGAI NST THE PROSECUTION FOR THEIR FAILURE TO PROVIDE THE
REQUESTED DI SCLOSURE;

(B) FINE THE | NDI VI DUAL PROSECUTOR AND THE DI STRI CT ATTORNEY' S OFFI CE
JO NTLY AND SEVERALLY THE AMOUNT OF TWD THOUSAND FIVE HUNDRED DOLLARS
FOR EACH W LLFUL VI OLATI ON OF SUBDI VI SION ONE OF THI' S SECTI ON, OR

(© VHERE AN | NDIVIDUAL PROSECUTOR OR DI STRI CT ATTORNEY' S OFFI CE HAS
BEEN PREVI OUSLY FI NED FOR VI OLATING THI' S SECTION, FINE THE | NDI VI DUAL
PROSECUTOR AND THE DI STRICT ATTORNEY' S OFFI CE JO NTLY AND SEVERALLY THE
AMOUNT OF FI VE THOUSAND DOLLARS FOR EACH W LLFUL VI OLATION OF SUBDI VI -
SION ONE OF THI S SECTI ON.

S 2. This act shall take effect immediately.



