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STATE OF NEW YORK

2872--A
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 20, 2015

I ntroduced by M of A MARKEY, SEPULVEDA, M LLER, ENGLEBRI GHT, GUNTHER
BRI NDI SI, ROBERTS, OIlS, JAFFEE, ROBINSON, STIRPE, AUBRY, KEARNS,
SI MOTAS, CLARK, GALEF, HOOPER, MOSLEY, RUSSELL, ROSENTHAL, LIFTON
BARRETT, NQJAY, PAULIN, PERRY, SKOUFIS, BROOK- KRASNY, COOK, DI NOW TZ,
SALADI NO, GRAF, LALOR  PICHARDO, BRABENEC, ARROYO, PALUMBO, WALKER,
KAM NSKY, LI NARES, CURRAN, MJURRAY, WEPRIN, JOHNS, BICHOTTE -- Milti-
Sponsored by -- M of A BLANKENBUSH, BRENNAN, CERETTO, CROUCH, FAHY
GLI CK, HAWLEY, HEVESI, KATZ, LOPEZ, MAGEE, ORTIZ, PRETLOWN R VERA
SIMON, TENNEY, WXYN AK -- read once and referred to the Conmttee on
Codes -- comm ttee discharged, bill anmended, ordered reprinted as
amended and reconmmtted to said conmittee

AN ACT to amend the civil practice law and rules, in relation to the
tinmeliness for commencing certain civil actions related to sex
of f enses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The openi ng paragraph of section 208 of the civil practice
| aw and rul es is designated subdivision (a) and a new subdivision (b) is
added to read as foll ows:

(B) NOTW THSTANDI NG THE PROVI SI ONS OF SUBDI VI SION (A) OF THI S SECTI ON
WTH RESPECT TO ALL CVIL CLAI M5 OR CAUSES OF ACTI ON BROUGHT BY ANY
PERSON FOR PHYSI CAL, PSYCHOLOG CAL OR OTHER | NJURY OR CONDI TI ON SUFFERED
BY SUCH PERSON WHO WAS EI GHTEEN YEARS OF AGE OR LESS AS A RESULT OF
CONDUCT WHICH WOULD CONSTI TUTE A SEXUAL OFFENSE AS DEFI NED I N ARTI CLE
ONE HUNDRED THI RTY OF THE PENAL LAW COWM TTED AGAI NST SUCH PERSON WHO
WAS LESS THAN EICGHTEEN YEARS OF AGE, |NCEST AS DEFINED I N SECTI ON
255. 25, 255.26 OR 255.27 OF THE PENAL LAW COW TTED AGAI NST SUCH PERSON
VWHO WAS LESS THAN ElI GHTEEN YEARS OF AGE, OR THE USE OF SUCH PERSON I N A
SEXUAL PERFORMANCE AS DEFI NED | N SECTI ON 263.05 OF THE PENAL LAW OR A
PREDECESSOR STATUTE THAT PROHI Bl TED SUCH CONDUCT AT THE TI ME OF THE ACT,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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VWH CH CONDUCT WAS COWM TTED AGAI NST SUCH PERSON WHO WAS LESS THAN EI G+
TEEN YEARS OF AGE, SUCH ACTI ON MAY BE COMVENCED AT ANY TI ME.

S 2. The vcivil practice law and rules is amended by adding a new
section 214-f to read as foll ows:
S 214-F. CERTAIN CH LD SEXUAL ABUSE CASES. NOTW THSTANDI NG ANY

PROVISION OF LAWWH CH | MPCSES A PERI OD OF LI M TATI ON TO THE CONTRARY,
EVERY CIVIL CLAI M OR CAUSE OF ACTI ON BROUGHT BY A PERSON FOR PHYSI CAL,
PSYCHOLOG CAL, OR OTHER |INJURY OR CONDI TI ON SUFFERED AS A RESULT OF
CONDUCT WWHI CH WOULD CONSTI TUTE A SEXUAL OFFENSE AS DEFINED |IN ARTICLE
ONE HUNDRED THI RTY OF THE PENAL LAW COVM TTED AGAI NST A CHI LD LESS THAN
El GHTEEN YEARS OF AGE, | NCEST AS DEFINED IN SECTION 255.25, 255.26 OR
255.27 OF THE PENAL LAW COW TTED AGAI NST A CHI LD LESS THAN ElI GHTEEN
YEARS OF AGE, OR THE USE OF A CH LD IN A SEXUAL PERFORMANCE AS DEFI NED
IN SECTION 263.05 OF THE PENAL LAW OR A PREDECESSOR STATUTE THAT
PROH Bl TED SUCH CONDUCT AT THE TIME OF THE ACT, WH CH CONDUCT WAS
COW TTED AGAINST A CH LD LESS THAN ElI GHTEEN YEARS OF AGE, WHICH I S
BARRED AS OF THE EFFECTI VE DATE OF THI S SECTI ON BECAUSE THE APPLI CABLE
PERIOD OF LIMTATION HAS EXPI RED | S HEREBY REVI VED, AND ACTI ON THEREON
MAY BE COMVENCED ON OR BEFORE ONE YEAR AFTER THE EFFECTI VE DATE OF THI S
SECTI ON, SUBJECT TO PARAGRAPH TWO OF SUBDI VI SION (1) OF RULE THI RTY- TWO
HUNDRED ELEVEN OF THI S CHAPTER

S 3. Rule 3211 of the civil practice law and rules is anended by
addi ng a new subdivision (i) to read as foll ows:

(1) 1. STANDARDS FOR MOTI ONS TO DI SM SS AND MOTI ONS TO DI SM SS AFFI R-
MATI VE DEFENSES | N CERTAIN ACTIONS IN WHICH THE COW SSION OF CERTAIN
SEXUAL OFFENSES ARE ALLEGED. | N ANY ACTI ON COMVENCED AFTER THE EFFECTI VE
DATE OF THI'S SUBDIVISION I N WH CH THE PLAI NTI FF ALLEGES THAT HE OR SHE
HAS BEEN THE VI CTIM OF A SEXUAL OFFENSE AS SET FORTH I N SUBDI VI SION ( B)
OF SECTION TWDO HUNDRED ElI GHT OF THI S CHAPTER COW TTED WHEN THE PLAI N-
TIFF WAS A CHI LD UNDER THE AGE OF EI GHTEEN YEARS OF AGE:

(1) WHERE THE PLAI NTI FF | S TWENTY- THREE YEARS OF AGE OR COLDER WHEN THE
ACTI ON WAS COWMMENCED, ANY AFFI RVATI VE DEFENSE OF LACHES, DELAY, OR MATE-
RI AL | MPAI RVENT | N THE DEFENSE OR | NVESTI GATION OF THE CLAIM MJST ALSO
BE SUPPORTED BY A CERTI FI CATE OF MERI T SUBM TTED BY A PERSON W TH KNOW
LEDGE OF THE FACTS SETTING FORTH THE SPECIFIC MANNER IN WH CH THE
DEFENSE OR | NVESTI GATION HAS BEEN AFFECTED. SAl D CERTI FI CATE MUST BE
FI LED AT OR BEFORE THE TIME I N WHI CH THE ANSWER | S SERVED UNLESS OTHER-
W SE PROVI DED BY ORDER OF THE COURT; OR

(1'l) WHERE THE PLAI NTI FF SEEKS TO REVI VE AN ACTI ON PURSUANT TO SECTI ON
TWO HUNDRED FOURTEEN-F OF THI S CHAPTER AFTER THE EFFECTI VE DATE OF THI' S
SUBDI VI SI ON WHI CH HAD BEEN TI ME BARRED, ANY AFFI RVATI VE DEFENSE OF LACH
ES, DELAY, OR MATERI AL | MPAI RVENT | N THE DEFENSE OR | NVESTI GATI ON OF THE
CLAI M MUST ALSO BE SUPPORTED BY A CERTI FI CATE OF MERIT SUBM TTED BY A
PERSON W TH KNOALEDGE OF THE FACTS SETTI NG FORTH THE SPECI FI C MANNER | N
VH CH THE DEFENSE OR | NVESTI GATI ON HAS BEEN AFFECTED. SAID CERTIFI CATE
MUST BE FILED AT OR BEFORE THE TIME IN WHI CH THE ANSWER | S SERVED,
UNLESS OTHERW SE PROVI DED BY ORDER OF THE COURT.

2. UPON MOTI ON BY ANY PARTY, THE COURT SHALL DETERM NE BY A PREPONDER-
ANCE OF THE EVI DENCE, WHETHER DEFENDANT HAS SUSTAINED H S OR HER BURDEN
O PROOF ON ANY MOTION TO DISMSS THE ACTI ON OR ON ANY AFFI RVATI VE
DEFENSE IN WHICH I T | S ALLEGED THAT PREJUDI CE HAS BEEN CAUSED TO DEFEND-
ANT IN THE | NVESTI GATI ON OR DEFENSE OF THE ACTION DI RECTLY RESULTI NG
FROM A DELAY | N COWENCI NG THE ACTI ON. A DEFENDANT SHALL NOT BE DEEMED
PREJUDI CED SOLELY ON ACCOUNT OF THE PASSAGE OF TI ME.

3. ANY SUCH AFFI RVATI VE DEFENSE SHALL BE DI SM SSED, AND ANY SUCH
MOTION TO DISMSS THE ACTI ON DENI ED, | F THE COURT FI NDS THAT PLAI NTI FF
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ACTED I N GOOD FAI TH AND W TH DUE DI LI GENCE I N PURSU NG THE CLAI M UNDER
THE Cl RCUMSTANCES, WHICH SHALL | NCLUDE WHETHER DEFENDANT TOOK ANY
ACTI ONS TO | MPEDE OR DELAY ANY | NVESTI GATI ON OR PREVENT DI SCLOSURE OF
THE FACTS ALLEGED TO THE PLAI NTI FF OR TO THE GENERAL PUBLIC, AS WELL AS
VHETHER PLAI NTI FF TOOK ANY ACTIONS WHI CH DELIBERATELY PREJUDI CED THE
DEFENSE OR | NVESTI GATION OF THE CLAIM  NOTHI NG HEREIN SHALL LIMT THE
COURT, IN ITS DI SCRETI ON, FROM RESERVI NG ANY DI SPUTED | SSUES OF FACT FOR
LATER DI SPCSI TI ON BY THE FI NDER OF FACT.

S 4. The provisions of this act shall be severable, and if any cl ause,
sent ence, paragraph, subdivision or part of this act shall be adjudged
by any court of conpetent jurisdiction to be invalid, such judgnent
shall not affect, inpair, or invalidate the remai nder thereof, but shal
be confined in its operation to the clause, sentence, paragraph, subdi-
vision or part thereof directly involved in the controversy in which
such judgment shall have been rendered.

S 5. This act shall take effect immediately.



