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STATE OF NEW YORK
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2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 15, 2015

Introduced by M of A BRAUNSTEIN -- read once and referred to the
Committee on Consuner Affairs and Protection

AN ACT to anend the general business law, in relation to price gouging

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 396-r of the general business |aw, as anended by
chapter 510 of the laws of 1998, subdivision 4 as anended by chapter 224
of the Iaws of 2008, is anended to read as foll ows:

S 396-r. Price gouging. 1. Legislative findings and declaration. The
| egi slature hereby finds that during periods of abnormal disruption of
the market caused by strikes, power failures, severe shortages or other
extraordinary adverse circunstances, sone parties within the chain of
di stribution of consuner goods have taken unfair advantage of consuners
by charging grossly excessive prices for essential consunmer goods and
servi ces.

In order to prevent any party within the chain of distribution of any
consuner goods fromtaking unfair advantage of consuners during abnor nal
di sruptions of the market, the |legislature declares that the public
i nterest requires that such conduct be prohibited and nade subject to
civil penalties.

2. During any abnormal disruption of the market for consumer goods and
services vital and necessary for the health, safety and wel fare of
consuners, no party within the chain of distribution of such consuner
goods or services or both shall sell or offer to sell any such goods or
services or both for an anbunt which represents an unconsci onably exces-
sive price. For purposes of this section, the phrase "abnor mal
di sruption of the market" shall nean any change in the market, whether
actual or immnently threatened, resulting from stress of weather,
convul sion of nature, failure or shortage of electric power or other
source of energy, strike, civil disorder, war, mlitary action, nationa
or | ocal energency, or other cause of an abnormal disruption of the
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mar ket [which], WHERE SUCH ABNORMVAL DI SRUPTION results in the declara-
tion of a state of enmergency by the governor. For the purposes of this
section, the term consuner goods and services shall nean those used,
bought or rendered primarily for personal, famly or househol d purposes.
This prohibition shall apply to all parties within the chain of distrib-
ution, including any nmanufacturer, supplier, whol esaler, distributor or
retail seller of consuner goods or services or both sold by one party to
anot her when the product sold was located in the state prior to the
sal e. Consumer goods and services shall also include any repairs nmade by
any party within the chain of distribution of consuner goods on an ener-
gency basis as a result of such abnormal disruption of the market.

3. [Wether a price is unconscionably excessive is a question of |aw
for the court.

(a) The court's determnation that a violation of this section has
occurred shall be based on any of the following factors: (i) that the
anmount of the excess in price is unconscionably extreme; or (ii) that
there was an exercise of unfair |everage or unconsci onabl e neans; or
(ii1) a conmbination of both factors in subparagraphs (i) and (ii) of
t hi s paragraph.

(b) In any proceedi ng commenced pursuant to subdivision four of this
section, prinma facie proof that a violation of this section has occurred
shal I include evidence that

(i) the anpbunt charged represents a gross disparity between the price
of the goods or services which were the subject of the transacti on and
their value neasured by the price at which such consunmer goods or
services were sold or offered for sale by the defendant in the usua
course of business imediately prior to the onset of the abnornal
di sruption of the nmarket or

(ii) the amount charged grossly exceeded the price at which the sane
or simlar goods or services were readily obtainable by other consuners
in the trade area.]

(A) A PRICE IS NOT AN "UNCONSCI ONABLY EXCESSI VE PRI CE" | F ANY ONE OF
THE FOLLOW NG APPLI ES:

(1) I'T 1S TEN PERCENT OR LESS ABOVE THE SELLER S PRI CE FOR THAT PROD
UCT | MVEDI ATELY PRIOR TO THE DECLARATI ON OF THE STATE OF EMERGENCY BY
THE GOVERNOR

(I'l) 1T 1S TEN PERCENT OR LESS ABOVE CURRENT PRI CES FOR THAT PRODUCT
| N ANY AREA OUTSI DE THE GEOGRAPHI C SCOPE OF THE DECLARATI ON OF THE STATE
OF EMERGENCY OR AN ADJO NI NG STATE, TAX- ADJUSTED:

(I'11) 1T 1S TEN PERCENT OR LESS ABOVE THE SUM OF THE SELLER S: (A
ACQUI SI TI ON OR REPLACEMENT COST, WHICHEVER | S H GHER; PLUS (B) THE MARK-
UP CUSTOVARI LY APPLI ED BY THE SELLER IN THE USUAL COURSE OF BUSI NESS
| MVEDI ATELY PRIOR TO THE DECLARATI ON OF THE STATE OF EMERGENCY BY THE
GOVERNOR

(IV) IT IS ATTRIBUTABLE TO FLUCTUATIONS |IN APPLI CABLE REQJ ONAL OR
NATI ONAL SPOT OR COWODI TY MARKETS; OR

(V) IT IS A CONTRACT PRICE OR PRI CE FORMULA AGREED TO PRI OR TO THE
DECLARATI ON OF THE STATE OF EMERGENCY BY THE GOVERNOR

(B) A defendant may rebut a prina facie case with evidence that addi-
tional costs not within the control of the defendant were i nposed on the
def endant for the goods or services.

4. \Wiere a violation of this section is alleged to have occurred, the
attorney general may apply in the nane of the People of the State of New
York to the suprene court of the State of New York within the judicia
district in which such violations are alleged to have occurred, on
notice of five days, for an order enjoining or restraining conm ssion or
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conti nuance of the alleged unlawful acts. In any such proceeding, the
court shall inpose a civil penalty in an anpbunt not to exceed twenty-
five thousand dollars and, where appropriate, order restitution to

aggri eved consurmers.

S 2. This act shall take effect imediately.



