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STATE OF NEW YORK

1267
2015- 2016 Regul ar Sessi ons
I N ASSEMBLY
January 8, 2015

I ntroduced by M of A LUPARDO, HEASTIE -- read once and referred to the
Conmittee on Labor

AN ACT to anend the labor law, in relation to penalties for violations
of wage paynent provisions and contractor accountability; to amend
chapter 537 of the Iaws of 2014 anending the | abor |aw and other | aws
relating to increased penalties for violations of wage paynent
provi sions and contractor accountability, in relation to the effective
date of certain provisions thereof; and to repeal section 97-pppp of
the state finance law relating to the wage theft prevention enforce-
ment account

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 218 of the labor law, as anended
by chapter 537 of the laws of 2014, is anended to read as foll ows:

1. If the conmm ssioner determnes that an enployer has violated a
provi sion of article six (paynent of wages), article nineteen (m ninmm
wage act), article nineteen-A (m ninum wage standards and protective
| abor practices for farmworkers), section two hundred twel ve-a, section
two hundred twel ve-b, section one hundred sixty-one (day of rest) or
section one hundred sixty-two (neal periods) of this chapter, or a rule
or regul ation promrul gated thereunder, the conm ssioner shall issue to
the enployer an order directing conpliance therewith, which shal
describe particularly the nature of the alleged violation. A copy of
such order shall be provided to any enpl oyee who has filed a conpl ai nt
and any authorized representative of himor her. In addition to direct-
ing payment of wages, benefits or wage supplenents found to be due, and
| i qui dat ed danages in the anount of one hundred percent of unpaid wages,
such order, if issued to an enpl oyer who previously has been found in
violation of those provisions, rules or regulations, or to an enpl oyer
whose violation is willful or egregious, shall direct paynent to the
commi ssioner of an additional sumas a civil penalty in an anount not to
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exceed double the total anpbunt of wages, benefits, or wage suppl enents
found to be due. [Additionally, such order, if issued to an enpl oyer who
previ ously has been found in violation of those provisions, rules or
regul ations, or to an enployer whose violation is willful or egregious,
shall direct such enployer to report, by location, and for such period
as the comm ssioner shall determne, (a) the nunber of permanent full -
time enpl oyees, the nunber of tenporary full-time enployees, the nunber
of permanent part-tinme enployees, the nunber of tenporary part-tine
enpl oyees, and the nunber of tenporary staffing agency enployees
perform ng work for the enployer; (b) the hourly rates of such enpl oyees
reported in the following brackets: the state mni mumwage to $9. 99;
$10.00 to $11.99; $12.00 to $14.99; and $15.00 or nore; (c) the nunber
of enpl oyees who regularly worked the followi ng nunber of hours per week
during the relevant cal endar period: at |east sixty; at least fifty but
fewer than sixty; at least forty, but fewer than fifty;, at least thir-
ty-five but fewer than forty; at least thirty but fewer than thirty-
five; at least twenty-five but fewer than thirty; at Ileast twenty but
fewer than twenty-five; at |least ten but fewer than twenty; at | east
five but fewer than ten; fewer than five. No individual identifying
information of such enployees shall be reported or otherw se disclosed
to the departnent. The departnment shall post the data collected on the
departnment's website. For the purposes of this section, tenporary
enpl oyees shall be those enpl oyees who are hired for a period of sixty
days or less during the relevant cal endar year, full-tine enpl oyees
shall be those regularly working forty hours or nore per week during the
rel evant cal endar year, part-tine enpl oyees shall be those working |ess
than forty hours per week during the relevant cal endar year.] In no case

shall the order direct paynent of an amount |ess than the total wages,
benefits or wage supplenents found by the conm ssioner to be due, plus
the liquidated danages in the amobunt of one hundred percent of unpaid

wages, the appropriate civil penalty, and interest at the rate of inter-
est then in effect, as prescribed by the superintendent of financia
services pursuant to section fourteen-a of the banking | aw per annum
fromthe date of the underpaynment to the date of the paynent. Where the
violation is for a reason other than the enployer's failure to pay
wages, benefits or wage supplenents found to be due, the order shal
direct paynment to the comm ssioner of a civil penalty in an anount not
to exceed one thousand dollars for a first wviolation, two thousand
dollars for a second violation or three thousand dollars for a third or
subsequent violation. In assessing the anount of the penalty, the
comm ssioner shall give due consideration to the size of the enployer's
busi ness, the good faith basis of the enployer to believe that its
conduct was in conpliance with the law, the gravity of the violation,
the history of previous violations and, in the case of wages, benefits
or supplenents violations, the failure to conply with recordkeepi ng or
ot her non-wage requirenents.

Where there is a violation of section one hundred ninety-eight-b of
this chapter, the order shall direct paynent back to the enpl oyee of the
anmount of wages, supplenents or other thing of value unlawfully received
plus liquidated danages in the amount of one hundred percent of unpaid
wages, and interest at the rate of interest then in effect, as
prescribed by the superintendent of financial services pursuant to
section fourteen-a of the banking | aw per annumfrom the date of the
payback, return, donation or contribution to the date of paynent, and
shall include such other relief as may be appropriate, including rehir-
ing or reinstatenent of the enployee to his or her former position, back
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wages, and restoration of seniority. In addition, the conm ssioner shal
order paynment of a civil penalty of at |east twenty-five hundred dollars
but not nore than five thousand dollars per violation. In assessing the
anount of the penalty, the comm ssioner shall give due consideration to
the size of the enployer's business, the good faith basis of the enploy-
er to believe that its conduct was in conpliance with the |aw, the grav-
ity of the violation, AND the history of previous violations.

At the discretion of the comm ssioner, the conm ssioner shall have
full authority to provide for inclusion of an automatic fifteen percent
addi ti onal anount of damages to cone due and owing upon expiration of
ninety days from an order to conply beconmi ng final. The conm ssioner
shall provide witten notice to the enployer in the order to conply of
thi s additional damage.

S 2. Section 219-c of the |abor law is anmended by adding a new subdi -
vision 3 to read as foll ows:

3. WHERE AN ORDER | S | SSUED UNDER SECTI ON TWO HUNDRED ElI GHTEEN OF THI S
ARTI CLE THAT ASSESSES A CVIL PENALTY AGAINST AN EMPLOYER FOR A
REPEATED, WLLFUL, OR EGREGQ QUS VI OLATION, TO DI RECT SUCH EMPLOYER TO
REPORT, BY LOCATI ON, AND TO POST ON THE DEPARTMENT' S WEBSI TE, FOR SUCH
PERIOD AS THE COWM SSI ONER SHALL DETERM NE, (A) THE NUVBER OF PERMANENT
FULL- TI ME EMPLOYEES, THE NUMBER OF TEMPORARY FULL-TIME EMPLOYEES, THE
NUMBER OF PERMANENT PART-TIME EMPLOYEES, THE NUMBER OF TEMPORARY
PART- TI ME EMPLOYEES, AND THE NUMBER OF TEMPORARY STAFFI NG AGENCY EMPLOY-
EES PERFORM NG WORK FOR THE EMPLOYER, (B) THE HOURLY RATES OF SUCH
EMPLOYEES REPORTED I N THE FOLLOW NG BRACKETS: THE STATE M Nl MUM WAGE TO
$9.99; $10.00 TO $11.99; $12.00 TO $14.99; AND $15.00 OR MORE; (C THE
NUMBER OF EMPLOYEES WHO REGULARLY WORKED THE FOLLOW NG NUMBER OF HOURS
PER WEEK DURI NG THE RELEVANT CALENDAR PERI OD: AT LEAST SI XTY; AT LEAST
FIFTY BUT FEWER THAN SIXTY; AT LEAST FORTY BUT FEWER THAN FI FTY; AT
LEAST THI RTY- FI VE BUT FEWER THAN FORTY; AT LEAST TH RTY BUT FEWER THAN
THI RTY- FI VE; AT LEAST TVENTY-FI VE BUT FEWER THAN THI RTY; AT LEAST TVENTY
BUT FEWER THAN TWENTY- FI VE; AT LEAST TEN BUT FEWER THAN TWENTY; AT LEAST
FIVE BUT FEWER THAN TEN, FEWER THAN FI VE. NO | NDI VI DUAL | DENTI FYI NG
| NFORMATI ON OF SUCH EMPLOYEES SHALL BE REPORTED OR OTHERW SE DI SCLOSED
TO THE DEPARTMENT. FOR THE PURPOSES OF THI S SECTI ON " TEMPORARY EMPLOY-
EES" SHALL BE THOSE EMPLOYEES WHO ARE HI RED FOR A PERI OD OF SI XTY DAYS
OR LESS DURI NG THE RELEVANT CALENDAR YEAR, FULL-TI ME EMPLOYEES SHALL BE
THOSE REGULARLY WORKI NG FORTY HOURS OR MORE PER WEEK DURI NG THE RELEVANT
CALENDAR YEAR, PART-TI ME EMPLOYEES SHALL BE THOSE WORKING LESS THAN
FORTY HOURS PER WEEK DURI NG THE RELEVANT CALENDAR YEAR

S 3. Subdivision 3 of section 198 of the |abor |aw, as anended by
chapter 537 of the laws of 2014, is amended to read as foll ows:

3. Notwithstandi ng any other provision of law, an action to recover
upon a liability inmposed by this article nust be commenced within six
years. The statute of limtations shall be tolled from the date an
enpl oyee files a conplaint wth the conm ssioner or the conmm ssioner
commences an investigation, whichever is earlier, wuntil an order to
conply issued by the comissioner beconmes final, or where the comm s-
si oner does not issue an order, until the date on which the conm ssioner
notifies the conplainant that the investigation has concluded. |Investi-
gation by the comm ssioner shall not be a prerequisite to nor a bar
agai nst a person bringing a civil action under this section. Al enploy-
ees shall have the right to recover full wages, benefits and wage
suppl enents and |i qui dat ed damages accrued during the six years previous
to the comrencing of such action, whether such action is instituted by
the enpl oyee or by the commi ssioner. [The conm ssioner's investigation
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shall cover the entire six-year statute of limtations period unless the
commi ssioner otherwise notifies all affected enpl oyees. |

S 4. Subdivision 3 of section 663 of the |abor |aw, as anended by
chapter 537 of the laws of 2014, is amended to read as foll ows:

3. Limtation of tinme. Notw thstanding any other provision of law, an
action to recover wupon a liability inposed by this article nust be
commenced within six years. The statute of limtations shall be tolled
fromthe date an enployee files a conplaint with the comm ssioner or the
conmmi ssi oner conmences an investigation, whichever is earlier, until an
order to conply issued by the comm ssioner becones final, or where the

conmi ssioner does not issue an order, until the date on which the
comm ssioner notifies the conplainant that the investigation has
concluded. [The conm ssioner's investigation shall cover the entire
six-year statute of limtations period unless the comm ssioner otherw se
notifies all affected enployees.] Investigation by the conm ssioner
shall not be a prerequisite to nor a bar against a person bringing a

civil action under this article.

S 5. Subdivision 3 of section 218 of the Ilabor I|aw, as anended by
chapter 537 of the laws of 2014, is amended to read as foll ows:

3. Provided that no proceeding for adm nistrative or judicial review
as provided in this chapter shall then be pending and the tine for
initiation of such proceeding shall have expired, the comm ssioner my
file with the county clerk of the county where the enployer resides or
has a place of business the order of the comm ssioner, or the decision
of the industrial board of appeals containing the anobunt found to be due
including the civil penalty, if any, and at the comm ssioner's
di scretion, an additional fifteen percent damages upon any outstandi ng
noni es owed. At the request of an enployee, the conm ssioner shal
assign, WTHOUT CONSIDERATION OR LI ABILITY, that portion of the [nobney
due] FILED ORDER that constitutes wages, wage supplenents, interest on
wages or wage supplenents, or |iquidated damages due that enployee, to
t hat enpl oyee and MAY file an ASSI GNMENT OR order in that anobunt in the
nane of that enployee wth the county clerk of the county where the
enpl oyer resides or has a place of business. The filing of such ASSI G\
MENT, order or decision shall have the full force and effect of a judg-
ment duly docketed in the office of such clerk. The ASSI GNVENT, order or
deci sion may be enforced by and in the nane of the comm ssioner, or by
the enployee, in the same mnner, and wth Ilike effect, as that
prescri bed by the civil practice |aw and rules for the enforcenent of a
noney j udgment .

S 6. Subdivision 3 of section 219 of the labor |aw, as anended by
chapter 537 of the laws of 2014, is amended to read as foll ows:

3. Provided that no proceeding for adm nistrative or judicial review
as provided in this chapter shall then be pending and the time for
initiation of such proceedi ng shall have expired, the conm ssioner my
file with the county clerk of the county where the enpl oyer resides or
has a pl ace of business the order of the comm ssioner or the decision of
the industrial board of appeals containing the anount found to be due,
including, at the commssioner's discretion, an additional fifteen
per cent damages upon any outstandi ng noni es owed. At the request of an
enpl oyee, the conm ssioner shall assign, WTHOUT CONSIDERATION OR
LIABILITY, that portion of the [noney due] FILED ORDER that constitutes
wages, wage supplenents, interest on wages or wage supplenments, or
| i qui dat ed danages due the enpl oyee, to that enployee and MAY file an
ASSI GNVENT OR order in that amount in the nane of such enpl oyee with the
county clerk of the county where the enpl oyer resides or has a place of
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busi ness. The filing of such ASSI GNMENT, order or decision shall have
the full force and effect of a judgnent duly docketed in the office of
such clerk. The ASSI GNMENT, order or decision may be enforced by and in
the name of the conm ssioner, or by the enployee, in the same nanner,
and with Iike effect, as that prescribed by the civil practice law and
rules for the enforcenment of a noney judgnent.

S 7. Section 97-pppp of the state finance | aw i s REPEALED.

S 8. Section 13 of chapter 537 of the |aws of 2014, anendi ng the | abor
law and other laws relating to increased penalties for violations of
wage paynent provisions and contractor accountability, is anmended to
read as foll ows:

S 13. This act shall take effect on the sixtieth day after it shal
have becone a | aw, EXCEPT THAT SECTION ONE OF THI S ACT SHALL TAKE EFFECT
| MVEDI ATELY.

S 9. This act shall take effect imediately; provided, however, that
sections one through seven of this act shall take effect on the sane
date and in the sane manner as chapter 537 of the |laws of 2014.



