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STATE OF NEW YORK

8114
I N SENATE
June 13, 2016

Introduced by Sen. DeFRANCISCO -- read tw ce and ordered printed, and
when printed to be commtted to the Cormittee on Rul es

AN ACT to anend the county |law, the executive |aw and the state finance
law, in relation to indigent defense services

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative findings and declaration. It is a fundanental
right of all persons in the United States to be represented by counse
in all crimnal prosecutions. In the case of G DEON V. WAINARI GHT, 372
US 335 the United States Suprene Court ruled that indigent persons
accused in state felony cases who were unable to afford counsel had a
constitutional right to be defended by an appointed attorney paid by the
state. Subsequently, the Supreme Court determ ned that indigent persons
accused of any crimnal charge that could result in inprisonnent, wheth-
er a felony or m sdeneanor, are entitled to counsel at the expense of
the state.

New York state has chosen to fulfill its obligation to provide repre-
sentation to indigent persons accused of a crime by requiring each coun-
ty outside New York city and New York city to inplenment and fund a plan
to provide such representation. In 2006 the Commi ssion on the Future of
I ndi gent Legal Services concluded that a system of county operated and
funded indigent defense services failed to satisfy the constitutiona
obligation to protect the rights of indigent persons accused of a crine.
Such Conmi ssion recommended that funding for indigent |egal services
come fromthe State's general fund rather than fromthe counties.

New York state has entered into an agreenent to settle a class action
| awsuit that alleged deprivation of the right to counsel in five coun-
ties. The agreenent acknowl edges that the Ofice of Indigent Lega
Services and the Indigent Legal Services Board are authorized "to noni-
tor and study indigent |egal services in the state, to reconmend mneas-
ures to inprove those services, to award grant nonies to counties to
support their indigent representation capability, and to establish
criteria for the distribution of such funds.” Wile the settlenent
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agreenent pertains to only five counties, its criteria establish a stan-
dard for providing indigent |egal services that should apply statew de.
The legislature finds and declares that in all crimnal proceedi ngs
agai nst people unable to afford counsel, New York state is constitu-
tionally required to provide public defense services. The |egislature
further finds that the state is obligated to undertake initiatives to
inmprove the quality of indigent defense, ensure representation at
arrai gnnent, inplenent caseload standards for providers of indigent
| egal services, and inplenent statew de standards for determning eligi-
bility for mandated representation. Mandating counties to finance the
state's obligation to provide indigent |egal services inposes a signif-
icant uncontrollable financial burden on counties dependent on rea
property taxes to fund needed services, and subject to a state inposed

tax cap.

The legislature finds and declares that in order to fulfill its
constitutional obligation to provide indigent |egal services, the state
shall pay counties the full amount necessary to ensure the delivery of

qual ity legal services for indigent crimnal defendants in a consistent
manner throughout the State.

S 2. Section 722-e of the county |law, as added by chapter 878 of the
| aws of 1965, is anended to read as foll ows:

S 722-e. Expenses. Al expenses for providing counsel and services
ot her than counsel hereunder shall be a county charge or in the case of
a county wholly located within a city a city charge to be paid out of an
appropriation for such purposes AND SHALL BE REI MBURSED BY THE STATE TO
THE COUNTY OR CITY PROVI DI NG SUCH SERVI CES, PROVI DED, HOWNEVER, THAT I N
THE STATE FI SCAL YEAR BEGQ NNI NG

(A) APRIL FIRST, TWO THOUSAND SEVENTEEN, THE STATE SHALL PROVIDE
REI MBURSEMENT FOR NOT LESS THAN TWENTY- FI VE PERCENT OF SUCH EXPENSES;
AND

(B) APRIL FIRST, TWD THOUSAND EIGHTEEN, THE STATE SHALL PROVI DE
REI MBURSEMENT FOR NOT LESS THAN THI RTY- FI VE PERCENT OF SUCH EXPENSES;
AND

(© APRIL FIRST, TWD THOUSAND NI NETEEN, THE STATE SHALL PROVIDE
REI MBURSEMENT FOR NOT LESS THAN FORTY- FI VE PERCENT OF SUCH EXPENSES; AND

(D) APRIL FIRST, TWO THOUSAND TWENTY, THE STATE SHALL PROVIDE
REI MBURSEMENT FOR NOT LESS THAN FI FTY- FI VE PERCENT OF SUCH EXPENSES; AND

(E) APRIL FIRST, TWO THOUSAND TWENTY-ONE, THE STATE SHALL PROVIDE
REI MBURSEMENT FOR NOT LESS THAN SI XTY- FI VE PERCENT OF SUCH EXPENSES; AND

(F) APRIL FIRST, TWO THOUSAND TWENTY-TWO, THE STATE SHALL PROVI DE
REI MBURSEMENT FOR NOT LESS THAN SEVENTY- FI VE PERCENT OF SUCH EXPENSES;
AND

(G EVERY YEAR THEREAFTER, THE STATE SHALL PROVI DE RElI MBURSEMENT FOR
THE FULL AMOUNT OF SUCH EXPENSES.

S 3. Subdivision 3 of section 832 of the executive lawis anended by
addi ng a new paragraph (n) to read as foll ows:

(N TO ADOPT, PROMJULGATE, AMEND OR RESCI ND RULES AND REGULATI ONS TO
CARRY QUT THE PROVI SIONS OF THI S SECTION, I NCLUDING TO (1) ENSURE THE
PRESENCE OF COUNSEL AT THE FI RST APPEARANCE OF ANY ELI G BLE DEFENDANT
CHARGED WTH A CRIME, (I1) ESTABLI SH CASELOAD' WORKLOAD REGULATIONS FOR
ATTORNEYS PROVI DI NG MANDATED REPRESENTATI ON, AND (I111) | MPROVE THE QUAL-
| TY OF MANDATED REPRESENTATI ON

S 4. Subdivision 3 of section 98-b of the state finance |aw, as
anended by section 2 of part E of chapter 56 of the laws of 2010, is
amended to read as foll ows:
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3. Amounts distributed from such fund shall be limted to anmounts
appropriated therefor and shall be distributed as foll ows:

(a) The office of court admnistration my expend a portion of the
funds available in such fund to provi de assigned counsel paid in accord-
ance with section thirty-five of the judiciary law, up to an annual sum
of twenty-five mllion dollars.

(b) [An] I N ADDI TION TO THE AMOUNTS PAI D TO EACH COUNTY AND THE CI TY
OF NEW YORK PURSUANT TO SECTI ON SEVEN HUNDRED TWENTY- TWO- E OF THE COUNTY
LAW AND | N ACCORDANCE W TH SECTI ONS El GHT HUNDRED THI RTY- TWD AND El GHT
HUNDRED THI RTY-THREE OF THE EXECUTIVE LAW AN annual anmount [of forty
mllion dollars shall be made available to the city of New York from
such fund for the provision of services pursuant to article eighteen-B
of the county law, provided that the city of New York shall continue to
provide at mninmm the aggregate anmount of funding for public defense
services including, but not limted to, the amunt of funding for
contractors of public defense services and individual defense attorneys,
that it provided, pursuant to article eighteen-B of the county |aw
during its two thousand nine--two thousand ten fiscal year] SHALL BE
PAID TO SUCH COUNTIES AND CI TY EQUAL TO THE AMOUNT PAI D FROM SUCH FUND
TO SUCH COUNTIES AND CI TY | N MARCH TWO THOUSAND TEN

(c) [Wthin the first fifteen days of March two thousand el even, each
county other than a county wholly contained within the city of New York,
shall receive ninety percent of the anbunt paid to such county in March
two thousand ten. Wthin the first fifteen days of March two thousand
twel ve, each county other than a county wholly contained within the city
of New York shall receive seventy-five percent of the amount paid to
such county in March two thousand ten. Wthin the first fifteen days of
March two thousand thirteen, each county other than a county wholly
contained within the city of New York shall receive fifty percent of the
anount paid to such county in March two thousand ten. Wthin the first
fifteen days of March two thousand fourteen, each county other than a
county wholly contained within the city of New York shall receive twen-
ty-five percent of the amount paid to such county in March two thousand
ten. For all state fiscal years following the two thousand thirteen--two
t housand fourteen fiscal vyear, there shall be no required annua
paynents pursuant to this paragraph. Notw t hstandi ng the provisions of
thi s paragraph, for each of the four required paynents made to counties
within the first fifteen days of March two thousand el even, two thousand
twelve, two thousand thirteen and two thousand fourteen, Ham |ton and
Ol eans counties shall receive such percentage paynents based on the
anounts that each county would have received in March two thousand ten
had it satisfied the maintenance of effort requirement set forth in
paragraph (c) of subdivision four of this section in effect on such
dat e.

(d)] Remaining anpbunts within such fund, after accounting for annua
paynents required in paragraphs (a)[,] AND (b) [and (c)] of this subdi-
vi si on and subparagraph (iii) of paragraph (a) of subdivision two of
this section shall be distributed in accordance with sections eight
hundred thirty-two and eight hundred thirty-three of the executive |aw

S 5. This act shall take effect April 1, 2017.



