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STATE OF NEW YORK

7893
I N SENATE
May 23, 2016

Introduced by Sen. DeFRANCI SCO -- (at request of the State Conptroller)
-- read twice and ordered printed, and when printed to be conmtted to
the Committee on Fi nance

AN ACT to anend the state finance law, in relation to participation by
state agencies in a systemused by the conptroller to conpile vendor
responsibility information; defining informtion t echnol ogy for
procurenent purposes; clarifying the use of best and final offers for
invitations for bids and requests for proposals for goods, services
and technol ogy; clarifying the use of contracts |et by another govern-
mental agency; and clarifying the valuation of non-cash contracts by
the state conptroller

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The state finance |law is anended by addi ng a new section
163-c to read as foll ows:

S 163-C. VENDOR RESPONSI BI LI TY; ONLI NE SYSTEM PARTI Cl PATION. 1. DEFI -
NI TIONS. AS USED IN THI S SECTION, THE FOLLON NG TERMS SHALL HAVE THE
FOLLOW NG MEANI NGS:

A, "ENROLLMENT" MEANS THE ESTABLI SHVENT OF AN ONLI NE SERVI CES ACCOUNT
W TH THE STATE COVPTROLLER, | NCLUDI NG, BUT NOT LIM TED TO THE CREATI ON
OF A UNI QUE USER | DENTI FI CATI ON AND PASSWORD. ENRCLLMENT PROVI DES A USER
ACCESS TO THE SYSTEM

B. "ONLINE SERVICES' MEANS THE SERVI CES PROVI DED ELECTRONI CALLY AND
SECURELY BY THE STATE COWPTROLLER FOR THE BENEFI T OF NEW YORK' S CUSTOM
ERS, CLI ENTS AND BUSI NESS PARTNERS. SUCH ONLI NE SERVI CES MAY BE EXPANDED
AND ENHANCED AS TECHNOLOGY ALLOWS.

C. "STATE CONTRACT" OR "CONTRACT" MEANS AND | NCLUDES ANY WRI TTEN
AGREEMENT FOR THE ACQUI SI TI ON OF GOODS, SERVI CES OR CONSTRUCTI ON OF ANY
KIND BETWEEN A VENDOR AND A STATE AGENCY, OR A WRI TTEN AGREEMENT OR
OTHER | NSTRUMENT WHEREI N A STATE AGENCY AGREES TO d VE CONSI DERATI ON
OTHER THAN THE PAYMENT OF MONEY AS CONTEMPLATED | N SUBDI VI SI ON THREE OF
SECTI ON ONE HUNDRED TWELVE OF THI S CHAPTER

D. "SUBCONTRACTOR' MEANS AN | NDI VI DUAL, SOLE PROPRI ETORSHI P, PARTNER-
SHI P, JO NT VENTURE OR CORPORATI ON, WHICH | S ENGAGED I N A SUBCONTRACT BY

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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A VENDOR PURSUANT TO A STATE CONTRACT AND SUCH SUBCONTRACT | S VALUED AT
ONE HUNDRED THOUSAND DOLLARS OR MORE AND | S KNOWN AT THE TIME OF THE
AWARD OF THE STATE CONTRACT TO THE VENDOR.

E. "SYSTEM' MEANS THE ONLINE SOFTWARE, DATA AND RELATED RESOURCES
MAI NTAI NED BY THE COVPTROLLER TO COVPI LE VENDCOR RESPONSI BI LI TY | NFORVA-
TI ON.

F. "TERM OF SERVI CE" MEANS THE TERMS AND CONDI TI ONS DEVELOPED BY THE
STATE COVWTROLLER AND AGREED TO BY EACH AUTHORI ZED USER PRI OR TO GAI NI NG
ACCESS TO ONLI NE SERVI CES. TERMS OF SERVI CE SHALL | NCLUDE A DESCRI PTI ON
OF THE SERVI CES, OBLI GATI ONS OF THE STATE COMPTROLLER AND THE AUTHCORI ZED
USER, A DESCRI PTION OF THE STATE COMPTRCLLER S PRI VACY PQOLI CY, AUTHOR-
| ZED USER CODE OF CONDUCT, AND | NDEMNITY FOR THE STATE COWPTROLLER AND
THE STATE OF NEW YORK. TERMS OF SERVICE ARE SUBJECT TO CHANGE AS
PRESCRI BED BY THE STATE COWPTROLLER. AUTHORI ZED USERS MAY VI EW CHANGES
VI A THE STATE COMWPTROLLER S | NTERNET SI TE.

G "VENDOR' MEANS ANY PERSON, PARTNERSH P, CORPCORATI ON OR LI M TED
LI ABI LI TY COMPANY OR ANY BUSI NESS ENTI TY BI DDI NG ON A STATE PROCUREMENT
OR OTHERW SE AWARDED A STATE CONTRACT.

H  "VENDOR RESPONSI BI LI TY" MEANS THAT A VENDOR HAS THE CAPACI TY TO
FULLY PERFORM THE TERMS OF A CONTRACT AND THE [INTEGRITY AND BUSI NESS
ETHHCS TO JUSTIFY AN AWARD OF PUBLI C DOLLARS. A DETERM NATI ON OF VENDOR
RESPONSI Bl LI TY SHALL | NCLUDE CONSI DERATI ON OF FACTORS | NCLUDI NG, BUT NOT
LIMTED TO, FINANCI AL AND ORGANI ZATI ONAL CAPACI TY, LEGAL AUTHORITY,
I NTEGRI TY AND PAST PERFORVANCE ON GOVERNMENTAL CONTRACTS.

2. A STATE AGENCI ES SHALL ENROLL W TH THE STATE COMPTROLLER TO ACCESS
THE SYSTEM MAI NTAI NED BY THE COVPTROLLER TO COWPI LE VENDOR RESPONSI Bl L-
I TY | NFORVATI ON. STATE AGENCI ES SHALL AGREE TO AND ABI DE BY THE TERMS OF
SERVI CE FOR SUCH SYSTEM AS THE STATE COVWPTROLLER DEEMS NECESSARY.

B. FOR EACH CONTRACT OR SUBCONTRACT BETWEEN A VENDOR AND A SUBCONTRAC-
TOR WHERE, PURSUANT TO LAW OR BY DI RECTI ON OF THE STATE AGENCY, D SCLOG
SURE FOR VENDCR RESPONSI BI LI TY IS REQUI RED, THE STATE AGENCY SHALL:

(1) PROVI DE NOTI CE TO VENDORS BI DDI NG FOR PROCUREMENTS ADM NI STERED BY
THE STATE AGENCY THAT ANY VENDOR AND SUBCONTRACTOR, SUBM TTI NG A VENDOR
RESPONSI Bl LI TY QUESTI ONNAI RE SHALL DO SO VI A THE SYSTEM MAI NTAINED TO
COWPI LE VENDOR RESPONSI BI LI TY | NFORMATI ON;

(1) PROVI DE VENDORS W TH | NSTRUCTI ONS ON HOW TO ELECTRONI CALLY ACCESS
THE SYSTEM AND PROVI DE CONTACT | NFORMVATI ON FOR ASSI STANCE W TH ENROLL-
MENT. THI S | NFORVATI ON SHALL BE MADE AVAI LABLE PRIOR TO THE TIME WHEN
VENDORS ARE REQUI RED TO SUBM T DI SCLOCSURE FOR VENDOR RESPONSI Bl LI TY; AND

(I'11) ACCESS THE SYSTEM TO OBTAI N AND EVALUATE ANY DATA SUBM TTED BY A
VENDOR PROPCSED FOR CONTRACT AWARD. STATE AGENCI ES SHALL ENSURE THE
SUBM SSI ON FI LED BY THE VENDOR MEETS SUCH SYSTEM S Tl MELI NESS STANDARDS.
SUCH PROVI SI ONS APPLY REGARDLESS OF WHETHER THE CONTRACT IS SUBJECT TO
PRE- REVI EW AND APPROVAL BY THE STATE COWMPTROLLER.

C. FOR CONTRACTS WHERE VENDOR DI SCLOSURE |'S NOT OTHERW SE REQUI RED,
THE STATE AGENCY AT I TS DI SCRETION, MAY REQU RE VENDORS BIDDI NG ON
PROCUREMENTS, AND/ OR SUBCONTRACTORS, TO SUBM T A VENDOR RESPONSI BI LI TY
QUESTI ONNAI RE VI A THE SYSTEM NOTH NG CONTAI NED I N THI S PARAGRAPH SHALL
BE CONSTRUED TO ALTER THE EXI STI NG AUTHORI TY OF THE STATE COVPTROLLER TO
REQU RE THE SUBM SSION OF A VENDOR RESPONSIBILITY QUESTI ONNAIRE I N
CONJUNCTION WTH H' S OR HER DUTY TO REVI EW AND APPROVE STATE CONTRACTS
PRI OR TO SUCH CONTRACTS BECOM NG EFFECTI VE.

D. STATE AGENCI ES SHALL PROVI DE ACCESS TO THE SYSTEM TO USERS W THI N
THEI R ORGANI ZATI ON, AS DEEMED APPROPRI ATE BY THE HEAD OF THE STATE AGEN-
CY OR H'S OR HER DESI GNEE. STATE AGENCY USERS PROVI DED W TH SUCH ACCESS
SHALL BE THCSE | NDI VI DUALS, WHO, AS PART OF THEIR OFFI Cl AL JOB DUTI ES,
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ARE REQUI RED TO ASSESS ANDY OR REVI EW VENDOR RESPONSI Bl LI TY FOR THE AGEN-
CY' S CONTRACTS.

S 2. Subdivisions 7 and 10 of section 160 of the state finance |aw,
subdi vi sion 7 as anmended by section 30 of part L of chapter 55 of the
laws of 2012 and subdivision 10 as added by chapter 83 of the | aws of
1995, are anended to read as foll ows:

7. "Service" or "services" neans the performance of a task or tasks
and nmay include a material good or a quantity of material goods, and
which is the subject of any purchase or other exchange. For the purposes
of this article, I NFORMATION technology shall be deened a service.
Services, as defined in this article, shall not apply to those contracts
for architectural, engineering or surveying services, or those contracts
approved in accordance with article eleven-B of this chapter.

10. [" Technol ogy"] "I NFORVATI ON TECHNOLOGY" neans either a good or a
service or a conbination thereof, [that results in a technical nethod of
achieving a practical purpose or in inmprovenents in productivity] USED
IN THE APPLI CATI ON OF ANY COVPUTER OR ELECTRONI C | NFORMATI ON EQUI PMENT
OR | NTERCONNECTED SYSTEM THAT IS USED IN THE ACQU SITION, STORAGE,
MANI PULATI ON, MANAGEMENT, MOVEMENT, CONTROL, DI SPLAY, SW TCHI NG | NTER-
CHANGE, TRANSM SSI ON, OR RECEPTI ON OF DATA INCLUDING BUT NOT LIMTED
TO, HARDWARE, SOFTWARE, FI RMAMARE, PROGRAMS, SYSTEMS, NETWORKS, | NFRAS-
TRUCTURE, MEDI A, AND RELATED MATERI AL USED TO AUTOVATI CALLY AND ELEC
TRONI CALLY COLLECT, RECElIVE, ACCESS, TRANSM T, DI SPLAY, STORE, RECORD
RETRI EVE, ANALYZE, EVALUATE, PROCESS, CLASSIFY, MANI PULATE, MANAGE,
ASSI M LATE, CONTROL, COVWUNI CATE, EXCHANGE, CONVERT, CONVERGE, | NTER-
FACE, SWTCH, OR DI SSEM NATE DATA OF ANY KIND OR FORM Goods nmmy be
ei ther new or used.

S 3. Paragraphs g and i of subdivision 2 of section 161 of the state
finance | aw, as added by chapter 83 of the |l aws of 1995, are anmended to
read as foll ows:

g. Consult wth and advise the comi ssioner on strategic | NFORVATI ON
technol ogy investnents that will facilitate electronic access to the
terms and conditions of existing procurenment contracts, pronote el ec-
tronic comrerce including, but not I|imted to, paynent to vendors,
pronote and enhance the efficiency of the procurenment of products and
services by or for state agencies and produce wuseful information that
supports state procurenment operations, managenent, analysis and deci sion
maki ng i ncluding, but not limted to, data concerning the status and use
of procurenment contracts and the nunber and type of contracts and award
reci pi ents;

i. Establish and, fromtinme to tine, anend guidelines for the procure-
ment of services and | NFORMATION technology in accordance wth the
provisions of this article. Such guidelines shall ensure the w se and
prudent use of public noney in the best interest of the taxpayers of the
state; guard against favoritism inprovidence, extravagance, fraud and
corruption; and ensure that service contracts are awarded on the basis
of best value, including, but not limted to, the following criteria:
quality, cost, and efficiency;

S 4. Paragraph k of subdivision 1 and subdivisions 6 and 7 of section
163 of the state finance |aw, paragraph k of subdivision 1 as added by
section 36 of part L of chapter 55 of the |laws of 2012, subdivision 6 as
anmended by chapter 569 of the Iaws of 2015 and subdivi sion 7 as anmended
by section 10 of part L of chapter 55 of the laws of 2012, are anended
to read as foll ows:

k. "Authorized wuser" or "non-state agency purchaser"” neans (i) any
of ficer, body or agency of the state or of a political subdivision or a
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district therein, or fire conpany or vol unteer anbul ance service as such
are defined in section one hundred of the general municipal |aw, to nmake
purchases of comodities, services and | NFORVATI ON technol ogy t hrough
the office of general services' centralized contracts, pursuant to the
provi sions of section one hundred four of the general nunicipal |aw
(ii) any county extension service association as authorized under subdi -
vi sion eight of section two hundred twenty-four of the county law, (iii)
any association or other entity as specified in and in accordance with
section one hundred nine-a of the general rmunicipal law, (iv) any asso-
ciation, consortiumor group of privately owned or nunicipal, federal or
state owned or operated hospitals, medical schools, other health rel ated
facilities or voluntary anbulance services, which have entered into a
contract and made nutual arrangenents for the joint purchase of comobd-
ities, services and |INFORVATI ON technol ogy pursuant to section twenty-
ei ght hundred three-a of the public health law, (v) any institution for
the instruction of the deaf or of the blind listed in section forty-two
hundred one of the education law, (vi) any qualified non-profit-naking
agency for the blind approved by the comm ssioner of the office of chil-
dren and famly services or the office of tenporary and disability
assi stance; (vii) any qualified charitable non-profit-nmaking agency for
the severely disabled approved by the conm ssioner of education; (viii)
any hospital or residential health care facility as defined in section
twenty-eight hundred one of the public health law, (ix) any private
not-for-profit nmental hygiene facility as defined in section 1.03 of the
nmental hygiene law, (x) any public authority or public benefit corpo-
ration of the state, including the port authority of New York and New
Jersey and the interstate environnental commssion; (xi) any public

l'ibrary, association library, Ilibrary system cooperative library
system the New York Library Association, and the New York State Associ -
ation of Library Boards or any other |ibrary except those which are

operated by for profit entities; (xii) any other association or entity
as specified in state law, to make purchases of comopbdities, services
and | NFORVATION technology through the office of general services'
centralized contracts. Such qualified non-profit-nmaking agencies for the
blind and severely disabled nmay make purchases from the correctiona
i ndustries program of the departnment of corrections and comrmunity super-
vi sion subject to rules pursuant to the correction |aw.

6. Discretionary buying threshol ds. Pursuant to guidelines established
by the state procurenent council: the conm ssioner nay purchase services
and commodities in an anmount not exceeding eighty-five thousand doll ars
without a formal conpetitive process; state agencies nay purchase
services and comodities in an anmount not exceeding fifty thousand
dollars without a formal conpetitive process; and state agencies nay
purchase comodities or services fromsmall business concerns or those
certified pursuant to articles fifteen-A and seventeen-B of the execu-
tive law, or commodities or | NFORMATI ON technol ogy that are recycled or
remanuf actured, or commodities that are food, including mlk and mlKk
products, grown, produced or harvested in New York state in an anount
not exceedi ng two hundred thousand dollars without a formal conpetitive
process.

7. Method of procurenent. Consistent with the requirenents of subdivi-
sions three and four of this section, state agencies shall select anong

perm ssi bl e met hods of procurenment including, but not Ilimted to, an
invitation for bid, request for proposals or other neans of solicitation
pursuant to guidelines issued by the state procurenent council. State

agenci es may accept bids electronically including submssion of the
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stat ement of non-collusion required by section one hundred thirty-nine-d
of this chapter and, starting April first, two thousand twelve, and
ending March thirty-first, two thousand fifteen, nmay, for comuodity,
service and | NFORVATI ON  technology contracts require electronic
subm ssion as the sole nmethod for the subnission of bids for the solic-
itation. State agencies shall undertake no nore than eighty-five such
electronic bid solicitations, none of which shall be reverse auctions,
prior to April first, two thousand fifteen. In addition, state agencies
may conduct up to twenty reverse auctions through electronic neans,
prior to April first, two thousand fifteen. Prior to requiring the el ec-
tronic subm ssion of bids, the agency shall nmake a determ nation, which
shall be docunented in the procurenent record, t hat el ectronic
subm ssion affords a fair and equal opportunity for offerers to submt
responsive offers. Wthin thirty days of the conpletion of the eighty-
fifth electronic bid solicitation, or by April first, tw thousand
fifteen, whichever is earlier, the conm ssioner shall prepare a report
assessing the use of electronic subm ssions and make recomendati ons
regardi ng future use of this procurenent nethod. In addition, wthin
thirty days of the conpletion of the twentieth reverse auction through
el ectronic nmeans, or by April first, two thousand fifteen, whichever is
earlier, the comm ssioner shall prepare a report assessing the use of
reverse auctions through electronic means and nake recomendations
regarding future wuse of this procurenent method. Such reports shall be
publ i shed on the website of the office of general services. Except where
ot herwi se provided by I aw, procurenents shall be conpetitive, and state
agencies shall conduct fornmal conpetitive procurenents to the maxi num
extent practicable. State agencies shall docunent the determ nation of
the method of procurenent and the basis of award in the procurenent
record. Where the basis for award is the best value offer, the state
agency shall docunent, in the procurenment record and in advance of the
initial receipt of offers, the determ nation of the evaluation criteria,
whi ch whenever possible, shall be quantifiable, and the process to be
used in the determnation of best value and the manner in which the
eval uation process and sel ection shall be conducted.

S 5. Subdivision 9 of section 163 of the state finance law is anended
by addi ng a new paragraph c-1 to read as foll ows:

C- 1. WHERE A STATE AGENCY DETERM NES THAT NON MATERI AL CHANGES TO THE
SPECI FI CATI ONS AS SET FORTH IN THE SOLI Cl TATION WoULD BE |IN THE BEST
| NTEREST OF THE STATE AND, WHEN PROVI DED FOR I N THE SCOLI ClI TATI ON, STATE
AGENCI ES MAY REQUEST BEST AND FI NAL OFFERS, WHICH SHALL BE IN WRITING
AND SOLICITED IN THE SAVE MANNER FROM ALL OFFERERS DETERM NED TO BE
SUSCEPTI BLE OF BEI NG SELECTED FOR CONTRACT AWARD, W TH THE |INTENT OF
ALLON NG AN OFFERER TO REVI SE | TS COST; PROVI DED, HOWNEVER, THAT A STATE
AGENCY MAY NOT MAKE A MODI FI CATI ON TO THE SOLI Cl TATION | F SUCH MODI FI CA-
TION WOULD PREJUDI CE ANY BIDDER OR POTENTIAL BIDDER AND, PROVI DED
FURTHER, THAT NO BEST AND FI NAL OFFER MAY BE ACCEPTED OR CONSI DERED BY A
STATE AGENCY UNLESS SUCH BEST AND FI NAL OFFER |'S SUBM TTED | N RESPONSE
TO A REQUEST BY THE STATE AGENCY

S 6. Paragraph e of subdivision 10 of section 163 of the state finance
| aw, as anended by chapter 137 of the |laws of 2008, is amended to read
as foll ows:

e. The conmm ssioner nmay authorize purchases required by state agencies
or other authorized purchasers by letting a contract pursuant to a wit-
ten agreenent, or by approving the use of a contract |let by any depart-
nment, agency or instrunentality of the United States governnent and/or
any departnent, agency, office, political subdivision or instrunentality
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of any state or states. A state agency purchaser shall document in the
procurenent record its rationale for the use of a contract Ilet by any
departnment, agency or instrunmentality of the United States governnent or
any departnent, agency, office, political subdivision or instrunentality
of any other state or states. Such rationale shall include, but need not
be limted to, a determ nation of need, a consideration of the procure-
ment net hod by which the contract was awarded, an analysis of alterna-
tive procurenent sources including an explanation why a conpetitive
procurenent or the use of a centralized contract |et by the conm ssioner
Is not in the best interest of the state, and the reasonableness of
cost. THE AUTHORI TY TO USE A CONTRACT LET BY ANOTHER GOVERNVENTAL ENTI -
TY PURSUANT TO THI S PARAGRAPH | S | NTENDED TO BENEFI T THE STATE BY USI NG
CONTRACTS | N PLACE THAT PROVI DE FOR THE SAME SERVI CE OR COMMODI TY SOUGHT
BY A STATE AGENCY AT A PRI CE DETERM NED TO BE REASONABLE BY THE STATE
AGENCY. SUCH CONTRACTS ARE NOT | NTENDED TO BE USED PRI MARILY TO AVA D
COVPETI TI VE BI DDI NG USE OF MULTI PLE AWARD CONTRACTS PURSUANT TO THI'S
PARAGRAPH SHALL FOLLOW THE SAME BASI S OF SELECTI ON AMONG THE MULTI PLE
AWARDEES AS WAS PRESCRIBED BY THE ORI G NAL CONTRACTI NG GOVERNMENTAL
ENTITY.

S 7. Subdivision 3 of section 112 of the state finance |law, as
anmended by section 2-c of part F of chapter 57 of the laws of 2016, is
amended to read as foll ows:

3. A contract or other instrunent wherein the state or any of its
of ficers, agencies, boards or comm ssions agrees to give a consideration
ot her than the paynent of noney, when the val ue or reasonably estinmated
val ue of such consideration exceeds twenty-five thousand doll ars, shal
not becone a valid enforceable contract unless such contract or other
instrument shall first be approved by the conptroller and filed in his
office. FOR PURPCSES OF THI S SUBDI VI SI ON, WHERE CONSI DERATI ON CANNOT BE
DETERM NED | N TERVMS OF MONETARY VALUE, I T SHALL BE VALUED IN TERVMS OF
| NTRI NSI C VALUE

S 8. This act shall take effect immediately; provided, however,
section one of this act shall take effect on the one hundred eightieth
day after it shall have beconme a | aw, provided, further however, that
t he provisions of sections four, five and six of this act shall apply to
any procurenment initiated on or after such sections shall have becone a
| aw; provided, further, however, that the anendnents to section 163 of
the state finance | aw made by sections four, five, and six of this act
shall not affect the repeal of such section as provided in subdivision 5
of section 362 of chapter 83 of the laws of 1995, as anmended, and shal
be deened repeal ed therew th.



