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STATE OF NEW YORK

7517-- A
| N SENATE
May 6, 2016

I ntroduced by Sen. HASSELL- THOMPSON -- read twi ce and ordered printed,
and when printed to be comitted to the Committee on Finance --
commttee discharged, bill anended, ordered reprinted as anended and
recommtted to said commttee

AN ACT to anend the executive law, the penal |aw and the state finance
law, in relation to mnority and wonen-owned busi ness enterprises post
conpletion certification, duties of the director and creating the
m nority and wonen-owned busi ness enterprise fund

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The executive law is anended by addi ng a new section 314-a
to read as foll ows:

S 314-A. POST COVPLETI ON CERTI FI CATION. THE DI RECTOR, | N COLLABORATI ON
W TH THE DI VI SION OF M NORI TY AND WOVEN' S BUSI NESS DEVELOPMENT AND THE
DEPARTMENT OF SMALL BUSINESS SERVICES, SHALL DEVELOP THE FOLLOW NG
STANDARDI ZED CERTI FI CATI ON FORMS THAT MUST BE COVPLETED UNDER PENALTY OF
PERJURY PRI OR TO THE PRI ME CONTRACTOR BEI NG PAI D:

1. CERTI FI CATI ON FROM A REPRESENTATI VE OF THE PRI ME CONTRACTOR THAT
THE MNORITY OR WOVEN- OMNED BUSI NESS ENTERPRI SE | N FACT PERFORMED THE
SERVI CES OR PROVI DED THE MATERI ALS THAT THEY WERE CONTRACTED TO PERFORM
OR PROVI DE; AND

2. CERTI FI CATI ON FROM A REPRESENTATI VE OF THE M NORI TY OR WOVEN- OANED
BUSI NESS ENTERPRI SE THAT THEY | N FACT PERFORMED THE SERVI CES OR PROVI DED
THE MATERI ALS THAT THEY WERE CONTRACTED TO PERFORM OR PROVI DE.

S 2. Paragraphs (f), (h) and (i) of subdivision 3 of section 311 of
the executive |aw, paragraph (f) as added by chapter 261 of the | aws of
1988, paragraph (h) as anmended and paragraph (i) as added by section 1
of part BB of chapter 59 of the |aws of 2006, are anended and three new
par agraphs (j), (k) and (lI) are added to read as fol |l ows:

(f) to prepare and update periodically a directory of certified m nor-

ity and worren- owned business enterprises which shall, wherever practica-
ble, be divided into categories of |abor, services, supplies, equipnent,
mat eri al s and recogni zed construction trades and which shall indicate

areas or locations of the state where such enterprises are available to

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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performservices, AND TO USE TH'S | NFORVATION TO CREATE AN | NTERNET
BASED, SEARCHABLE, CENTRALI ZED STATE REG STRY DETAI LI NG CERTI FI CATI ONS,
DENI ALS, WAI VERS AND ALL DOCUMENTS SUBM TTED DURING THE LIFE OF THE
CONTRACT;

(h) notw thstanding the provisions of section two hundred ninety-six
of this chapter, to file a conplaint pursuant to the provisions of
section two hundred ninety-seven of this chapter where the director has
knowl edge that a contractor may have violated the provisions of para-
graph (a), (b) or (c) of subdivision one of section two hundred ninety-
six of this chapter where such violation is wunrelated, separate or
distinct fromthe state contract as expressed by its terns; [and]

(i) to streamine the state certification process to accept federa
and rmuni ci pal corporation certifications[.];

(J) TO PERFORM | NSPECTI ONS OF M NORI TY OR WOVEN- ON\NED BUSI NESS' S PLACE
OF BUSI NESS, WAREHOUSE OR STORAGE FACI LI TY TO CONFI RM THE EXI STENCE OF A
WORKFORCE, EQUI PMENT AND SUPPLI ES;

(K) TO PERFORM | NSPECTI ONS OF FI NANCI AL RECORDS OF M NORI TY OR  WOVEN-
OMED BUSI NESS ENTERPRI SES TO ENSURE SUCH ENTERPRI SES ARE | N COVPLI ANCE
W TH APPLI CABLE LAWS; AND

(L) TO ENSURE THE PROTECTION OF |INDIVIDUALS WHO REPORT SUSPECTED
VI OLATIONS OF THI'S ARTI CLE AND APPLI CABLE LAWS RELATED TO M NORI TY AND
WOVEN- OANED BUSI NESS ENTERPRI SES.

S 3. Subdivision 1 of section 314 of the executive law, as added by
chapter 261 of the laws of 1988, is amended to read as foll ows:

1. The director shall pronulgate rules and regul ati ons providing for
the establishnent of a statewi de certification program including rules
and regul ati ons governing the approval, denial or revocation of any such
certification, |NCLUDI NG REVOCATI ONS FOR FELONY CONVI CTI ONS FOR FRAUDU-
LENTLY M SREPRESENTI NG THE STATUS OF M NORITY OR WIVEN OANED BUSI NESS
ENTERPRI SES. Such rules and regulations shall include, but not be
limted to, such matters as may be required to ensure that the estab-
| ished procedures thereunder shall at |east be in conpliance with the
code of fair procedure set forth in section seventy-three of the civil
rights Iaw, AND CONSI STENT W TH THE PROVI SI ONS OF ARTI CLE TWENTY- THREE- A
OF THE CORRECTI ON LAW

S 4. Paragraph ¢ of subdivision 1 of section 80.00 of the penal |aw,
as amended by section 27 of subpart A of part H of chapter 55 of the
laws of 2014, is anended and a new paragraph d is added to read as
fol | ows:

c. if the conviction is for any felony defined in article two hundred
twenty or two hundred twenty-one of this chapter, according to the
foll owi ng schedul e:

(i) for Al felonies, one hundred thousand doll ars;

(ii) for A1l felonies, fifty thousand doll ars;

(ii1) for B felonies, thirty thousand dol | ars;

(iv) for Cfelonies, fifteen thousand doll ars.

When i nposing a fine pursuant to the provisions of this paragraph, the
court shall consider the profit gained by defendant's conduct, whether
the amount of the fine is disproportionate to the conduct in which
def endant engaged, its inmpact on any victins, and defendant's econom c
ci rcunstances, including the defendant's ability to pay, the effect of
the fine wupon his or her inmediate fam |y or any other persons to whom
t he def endant owes an obligation of support[.]; OR

D. I|F THE CONVICTION | S FOR ANY FELONY |NVOLVING FRAUD RELATED TO
ARTICLE FIFTEEN-A OF THE EXECUTIVE LAW OR OTHER LAWS APPLI CABLE TO
M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SES, THE COURT MAY DOUBLE THE
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AMOUNT THAT SHOULD HAVE BEEN PAID TO THE M NORI TY OR WOVEN- OANED BUSI -
NESS ENTERPRI SE FOR BONA FI DE WORK OR MATERI ALS UNDER THE CONTRACT.

S 5. Section 316 of the executive |aw, as amended by chapter 175 of
the laws of 2010, is anended to read as foll ows:

S 316. Enforcenent. 1. Upon receipt by the director of a conplaint by
a contracting agency that a contractor has violated the provisions of a
state contract which have been included to conply with the provisions of
this article or of a contractor that a contracting agency has violated
such provisions or has failed or refused to i ssue a waiver where one has
been applied for pursuant to subdivision six of section three hundred
thirteen of this article or has denied such application, the director
shall attenpt to resolve the natter giving rise to such conplaint. If
efforts to resolve such matter to the satisfaction of all parties are
unsuccessful, the director shall refer the matter, within thirty days of
the receipt of the conplaint, to the division's hearing officers. Upon
conclusion of the admnistrative hearing, the hearing officer shal
submt to the director his or her decision regarding the alleged
violation of the contract and recommendati ons regarding the inposition
of sanctions, fines or penalties. The director, within ten days of
recei pt of the decision, shall file a determ nation of such nmatter and
shall cause a copy of such deternmination along with a copy of this arti-
cle to be served upon the contractor by personal service or by certified
mail return recei pt requested. The decision of the hearing officer shal
be final and my only be vacated or nodified as provided in article
seventy-eight of the civil practice |aw and rules wupon an application
made w thin the time provided by such article. The determ nation of the
director as to the inposition of any fines, sanctions or penalties shal
be revi ewabl e pursuant to article seventy-eight of the «civil practice
| aw and rules. The penalties inposed for any violation which is prem sed
upon either a fraudulent or intentional msrepresentation by the
contractor or the contractor's willful and intentional disregard of the
mnority and wonmen-owned participation requirement included in the
contract may include a determ nation that the contractor shall be ineli-
gible to submt a bid to any contracting agency or be awarded any such
contract for a period not to exceed one year following the final deter-
m nation; provided however, if a contractor has previously been deter-
mned to be ineligible to submt a bid pursuant to this section, the
penal ti es i nposed for any subsequent violation, if such violation occurs
within five years of the first violation, may include a determnation
that the contractor shall be ineligible to submit a bid to any contract-
ing agency or be awarded any such contract for a period not to exceed
five years following the final determ nation. The division of mnority
and wonen's business developnent shall nmaintain a website listing al
contractors that have been deened ineligible to subnmit a bid pursuant to
this section and the date after which each contractor shall once again
becone eligible to subnmt bids.

2. ANY FINES, OR PORTION THERECF, | MPOSED PURSUANT TO THE FOREGO NG
SUBDI VI SI ON, OR | MPOSED BY A COURT OF COVPETENT JURI SDI CTI ON RELATED TO
CONVI CTI ONS | NVOLVI NG FRAUD RELATED TO THI S ARTI CLE OR OTHERW SE | NVOLV-
ING A MNORITY OR WOVEN- OAMNED BUSI NESS ENTERPRI SE, MAY BE REQUI RED BY
THE ENTITY |IMPOGSING SUCH FINES TO BE PAID TO THE MNORITY AND
WOVEN- OANED  BUSI NESS ENTERPRI SE  FUND ESTABLI SHED PURSUANT TO SECTI ON
NI NETY- SEVEN-J OF THE STATE FI NANCE LAW

S 6. The state finance |law is anended by addi ng a new section 97-j to
read as foll ows:
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S 97-J. M NORITY AND WOVEN- OANED BUSI NESS ENTERPRI SE FUND. 1. THERE IS
HEREBY ESTABLI SHED | N THE JO NT CUSTODY OF THE STATE COVPTROLLER AND THE
COW SSI ONER  OF TAXATI ON AND FI NANCE A SPECI AL FUND TO BE KNOWN AS THE
"M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SE FUND".

2. SUCH FUNDS SHALL CONSI ST OF ALL MONEYS APPROPRI ATED FOR THE PURPCSE
OF SUCH FUND, ALL MONEYS TRANSFERRED OR PAI D TO SUCH FUND PURSUANT TO
LAW | NCLUDI NG PURSUANT TO SECTI ON THREE HUNDRED S| XTEEN OF THE EXECU
TIVE LAW AND CONTRI BUTI ONS CONSI STI NG OF GRANTS, | NCLUDI NG GRANTS OR
OTHER FI NANCI AL ASSI STANCE FROM ANY AGENCY OF GOVERNMENT AND ALL MONEYS
REQU RED BY THE PROVI SIONS OF THI S SECTI ON OR ANY OTHER LAW TO BE PAI D
| NTO OR CREDI TED TO THI' S FUND.

3. MONIES OF THE FUND, FOLLOW NG APPROPRI ATION BY THE LEG SLATURE,
SHALL BE EXPENDED TO ACQUI RE SOFTWARE, EMPLOY PERSONNEL TO AUDI T, | NVES-
TI GATE AND PROSECUTE M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SE FRAUD
AND TO UNDERWRI TE M NORI TY AND WOVEN- OANED BUSI NESS ENTERPRI SE  PROGRAMS
TO ASSIST MNORITY AND WOMEN BUSINESS ENTERPRI SE OANERS TO DEVELOP
SUSTAI NABLE BUSI NESSES.

S 7. This act shall take effect imediately, provided, however, that
the anendnents to article 15-A of the executive | aw nade by sections
one, two, three, and five of this act shall not affect the expiration of
such article and shall be deemed to expire therewth.



