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STATE OF NEW YORK

7512
| N SENATE
May 6, 2016

Introduced by Sen. MARTINS -- read twi ce and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law, in relation to establishing certain
of fenses based on homicide due to crimnal sale of a controlled
substance, establishing the offense of crimnal sale of a controlled
substance to a child in the first degree, expanding the definition of
controll ed substances with respect to certain offenses, increasing the
felony classification of certain controlled substance offenses and
i ncluding electronic prescriptions and bl ank prescription fornms in the
definition of certain controlled substance of fenses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal lawis anended by adding three new sections
125.28, 125.29 and 125.30 to read as foll ows:
S 125.28 HOMCIDE DUE TO CRIM NAL SALE OF A CONTROLLED SUBSTANCE I N THE

TH RD DEGREE

A PERSON | S GUILTY OF HOM CIDE DUE TO CRIM NAL SALE OF A CONTROLLED
SUBSTANCE | N THE THI RD DEGREE WHEN HE OR SHE

1. COWMTS THE OFFENSE OF: (A) (1) CRIM NAL SALE OF A CONTROLLED
SUBSTANCE | N THE FI FTH DEGREE AS DEFI NED I N SECTI ON 220. 31 OF THI S CHAP-
TER, (11) CRIMNAL SALE OF A CONTROLLED SUBSTANCE IN THE FOURTH DEGREE
AS DEFINED |N SECTION 220.34 OF THI'S CHAPTER, (I111) CRIM NAL SALE OF A
CONTROLLED SUBSTANCE IN THE THI RD DEGREE AS DEFI NED | N SECTI ON 220. 39 OF
TH S CHAPTER;, (1V) CRIM NAL SALE OF A CONTROLLED SUBSTANCE | N THE SECOND
DEGREE AS DEFINED I N SECTI ON 220.41 OF THHS CHAPTER, OR (V) CRIM NAL
SALE OF A CONTROLLED SUBSTANCE I N THE FI RST DEGREE AS DEFI NED | N SECTI ON
220.43 OF TH S CHAPTER;, AND

(B) THE CONTROLLED SUBSTANCE SOLD CAUSES, OR CONTRI BUTES TO THE DEATH
OF THE PERSON TO WHOM THE CONTROLLED SUBSTANCE WAS SCOLD

2. | T SHALL BE A REBUTTABLE PRESUMPTI ON THAT THE CONTROLLED SUBSTANCE
SOLD PURSUANT TO SUBDI VI SION ONE OF THI' S SECTI ON CAUSED OR CONTRI BUTED
TO THE DEATH OF THE PERSON WHERE THE TYPE OF CONTROLLED SUBSTANCE SOLD
ALONE OR | N COVBI NATI ON W TH OTHER SUBSTANCES, | S DETERM NED TO BE THE

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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CAUSE OF DEATH OF THE PERSON WHEN THE DEATH OCCURS W THI N TWENTY- FOUR
HOURS OF THE SALE.

3. THE PROVISIONS OF ARTICLE TWO HUNDRED SI XTEEN OF THE CRI M NAL
PROCEDURE LAW SHALL NOT APPLY TO A VIOLATION OF TH'S SECTION. NOTH NG
CONTAINED IN TH'S SECTION SHALL PREVENT THE COURT FROM SENTENCI NG A
PERSON CONVI CTED UNDER THI'S SECTI ON TO ANY OTHER SENTENCE AUTHORI ZED BY
LAW UNDER ARTI CLES SI XTY-FI VE AND SEVENTY OF TH S CHAPTER.

4. VWHERE A PERSON (HERElI NAFTER "SELLER"') VI OLATES THE PROVI SI ONS OF
PARAGRAPH (A) OF SUBDI VI SION ONE OF THI'S SECTI ON BUT THE SELLER, I N GOOD
FAI TH, SOUGHT HEALTH CARE FOR THE OTHER PERSON WHOSE DEATH RESULTED FROM
THE | NGESTI ON OF THE CONTROLLED SUBSTANCE SOLD, WHI LE THAT OTHER PERSON
WAS EXPERI ENCI NG THE DRUG OR ALCOHOL OVERDOSE OR OTHER LI FE THREATEN NG
MVEDI CAL EMERGENCY THAT LED TO THAT PERSON S DEATH, THE SELLER SHALL NOT
BE CHARGED OR PROSECUTED UNDER THI S SECTI ON OR ARTI CLE TWO HUNDRED TWEN-
Y OF TH S CHAPTER WHEN THE SALE WAS NOT FOR CONSI DERATI ON OR OTHER
BENEFI T OR GAI N.

5. I'T SHALL BE AN AFFI RVATI VE DEFENSE TO A VIOLATION OF TH' S SECTI ON
OR A VIOLATION OF ARTICLE TWO HUNDRED TWENTY OF TH S CHAPTER WHERE A
SELLER VI OLATES PARAGRAPH (A) OF SUBDI VI SION ONE OF THI'S SECTI ON AND THE
SALE WAS FOR CONS| DERATI ON OR OTHER BENEFI T OR GAIN, BUT THE SELLER, IN
GOCD FAI TH, SOUGHT HEALTH CARE FOR THE OTHER PERSON WHOSE DEATH RESULTED
FROM THE | NGESTION OF THE CONTROLLED SUBSTANCE SOLD, VWH LE THAT OTHER
PERSON WAS EXPERI ENCI NG A DRUG OR ALCOHOL OVERDOSE OR OTHER LI FE THREAT-
ENI NG MEDI CAL EMERGENCY THAT LED TO THAT PERSON S DEATH, AND THE DEFEND-
ANT HAS NO PRI OR CONVI CTI ON FOR THE COMM SSI ON OR ATTEMPTED COW SSI ON
OF A CLASS A-I, A1l OR B FELONY UNDER ARTI CLE TWO HUNDRED TWENTY OF
TH S CHAPTER.

HOM Cl DE DUE TO CRIM NAL SALE OF A CONTROLLED SUBSTANCE IN THE TH RD
DEGREE | S A CLASS D FELONY.

S 125.29 HOM CIDE DUE TO CRIM NAL SALE OF A CONTRCLLED SUBSTANCE I N THE
SECOND DEGREE.

A PERSON | S GU LTY OF HOM Cl DE DUE TO CRIM NAL SALE OF A CONTROLLED
SUBSTANCE | N THE SECOND DEGREE WHEN HE OR SHE:

1. COWMTS THE OFFENSE OF: (A) (I) CRIM NAL SALE OF A CONTROLLED
SUBSTANCE | N THE FI FTH DEGREE AS DEFI NED | N SECTI ON 220. 31 OF TH S CHAP-
TER, (11) CRIM NAL SALE OF A CONTROLLED SUBSTANCE IN THE FOURTH DEGREE
AS DEFINED |IN SECTION 220.34 OF TH S CHAPTER; (I111) CRIM NAL SALE OF A
CONTROLLED SUBSTANCE | N THE THI RD DEGREE AS DEFI NED | N SECTI ON 220. 39 OF
TH S CHAPTER;, (1V) CRIM NAL SALE OF A CONTROLLED SUBSTANCE | N THE SECOND
DEGREE AS DEFINED I N SECTI ON 220.41 OF THHS CHAPTER, OR (V) CRIMNAL
SALE OF A CONTRCLLED SUBSTANCE I N THE FI RST DEGREE AS DEFI NED I N SECTI ON
220.43 OF TH S CHAPTER, AND

(B) THE CONTROLLED SUBSTANCE SOLD CAUSES, OR CONTRI BUTES, TO THE DEATH
OF THE PERSON TO WHOM THE CONTROLLED SUBSTANCE WAS SOLD; AND

(© (1) AN ADDI Tl ONAL SUBSTANCE WAS ADDED TO THE CONTROLLED SUBSTANCE
SOLD WH CH ENHANCES THE EFFECTS OF THE CONTROLLED SUBSTANCE AND/ OR
| NCREASES THE DANGER OF | NGESTI ON; OR

(1'l) THE PERSON TO WHOM THE CONTROLLED SUBSTANCE WAS SOLD WAS | MPAI RED
BY ONE OR MORE SUBSTANCES AT THE TI ME OF THE SALE, OR

(1'11) THE PERSON KNEW OR HAD REASON TO KNOW THAT THE PERSON TO WHOM
THE CONTRCLLED SUBSTANCE WAS SOLD WAS USI NG OR | NTENDED TO USE, ONE OR
MORE OTHER SUBSTANCES |N CONJUNCTI ON W TH THE CONTROLLED SUBSTANCE SOLD;
OR

(1V) THE PERSON KNEW OR HAD REASON TO KNOW THAT THE PERSON TO WHOM
THE CONTROLLED SUBSTANCE WAS SOLD HAD COWLETED A REHABI LI TATI ON
PROGRAM OR OVERDOSED, W THI N THI RTY DAYS OF THE SALE.
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2. | T SHALL BE A REBUTTABLE PRESUMPTI ON THAT THE CONTROLLED SUBSTANCE
SOLD PURSUANT TO SUBDI VI SION ONE OF THI S SECTI ON CAUSED COR CONTRI BUTED
TO THE DEATH OF THE PERSON WHERE THE TYPE OF CONTROLLED SUBSTANCE SOLD,
ALONE OR | N COVBI NATI ON W TH OTHER SUBSTANCES, |S DETERM NED TO BE THE
CAUSE OF DEATH OF THE PERSON WHEN THE DEATH OCCURS W THI N TWENTY- FOUR
HOURS OF THE SALE.

3. THE PROVI SIONS OF ARTICLE TWO HUNDRED SIXTEEN OF THE CRI M NAL
PROCEDURE LAW SHALL NOT APPLY TO A VI OLATION OF THI S SECTI ON. NOTHI NG
CONTAINED IN THI' S SECTI ON SHALL PREVENT THE COURT FROM SENTENCING A
PERSON CONVI CTED UNDER THI S SECTI ON TO ANY OTHER SENTENCE AUTHORI ZED BY
LAW UNDER ARTI CLES SI XTY-FI VE AND SEVENTY OF TH S CHAPTER.

4. WHERE A PERSON ( HEREI NAFTER "SELLER') VI OLATES THE PROVISIONS OF
SUBDI VISION ONE OF TH' S SECTION BUT THE SELLER, IN GOOD FAI TH, SOUGHT
HEALTH CARE FOR THE OTHER PERSON WHOSE DEATH RESULTED FROM THE | NGESTI ON
OF THE CONTROLLED SUBSTANCE SOLD, WHI LE THAT OTHER PERSON WAS EXPERI ENC-
I NG THE DRUG OR ALCOHOL OVERDOSE OR OTHER LI FE THREATENI NG MEDI CAL EMER-
GENCY THAT LED TO THAT PERSON S DEATH, THE SELLER SHALL NOT BE CHARGED
OR PROSECUTED UNDER THI S SECTI ON OR ARTI CLE TWO HUNDRED TWENTY OF THI S
CHAPTER WHEN THE SALE WAS NOT FOR CONS|I DERATION OR OIHER BENEFIT OR
GAl N.

5. | T SHALL BE AN AFFI RVATI VE DEFENSE TO A VI OLATI ON OF THI S SECTI ON
OR A VI OLATI ON OF ARTI CLE TWO HUNDRED TVENTY OF THI S CHAPTER VWHERE A
SELLER VI OLATES THE PROVI SIONS OF SUBDI VI SION ONE OF THI S SECTI ON AND
THE SALE WAS FOR CONSI DERATI ON OR OTHER BENEFI T OR GAI N, BUT THE SELLER,
IN GOOD FAI TH, SOQUGHT HEALTH CARE FOR THE OITHER PERSON WHOSE DEATH
RESULTED FROM THE | NGESTI ON OF THE CONTROLLED SUBSTANCE SOLD, WH LE THAT
OTHER PERSON WAS EXPERI ENCI NG A DRUG OR ALCOHOL OVERDOSE OR OTHER LI FE
THREATENI NG MEDI CAL EMERGENCY THAT LED TO THAT PERSON S DEATH, AND THE
DEFENDANT HAS NO PRIOR CONVICTION FOR THE COW SSI ON OR ATTEMPTED
COMM SSI ON OF A CLASS A-1, A-1l OR B FELONY UNDER ARTICLE TWO HUNDRED
TWENTY OF TH S CHAPTER

HOM Cl DE DUE TO CRIM NAL SALE OF A CONTROLLED SUBSTANCE I N THE SECOND
DEGREE | S A CLASS C FELONY.

S 125.30 HOM CI DE DUE TO CRIM NAL SALE OF A CONTROLLED SUBSTANCE IN THE
FI RST DEGREE.

A PERSON IS @Q@ILTY OF HOM CI DE DUE TO CRI M NAL SALE OF A CONTROLLED
SUBSTANCE | N THE FI RST DEGREE WHEN HE OR SHE:

1. COWM TS THE OFFENSE OF CRI M NAL SALE OF A CONTRCLLED SUBSTANCE TO A
CH LD IN THE FI RST DEGREE AS DEFI NED I N SECTI ON 220.49 OF TH S CHAPTER
AND THE CONTROLLED SUBSTANCE SOLD CAUSES, OR CONTRI BUTES, TO THE DEATH
OF THE PERSON TO WHOM THE CONTROLLED SUBSTANCE WAS SOLD.

2. |I'T SHALL BE A REBUTTABLE PRESUMPTI ON THAT THE CONTROLLED SUBSTANCE
SOLD PURSUANT TO SUBDI VI SION ONE OF THI' S SECTI ON CAUSED OR CONTRI BUTED
TO THE DEATH OF THE PERSON WHERE THE TYPE OF CONTROLLED SUBSTANCE SOLD,
ALONE OR | N COvBI NATI ON W TH OTHER SUBSTANCES, | S DETERM NED TO BE THE
CAUSE OF DEATH OF THE PERSON WHEN THE DEATH OCCURS W THI N TWENTY- FOUR
HOURS OF THE SALE.

3. THE PROVISIONS OF ARTICLE TWO HUNDRED SI XTEEN OF THE CRI M NAL
PROCEDURE LAW SHALL NOT APPLY TO A VIOLATION OF TH'S SECTION. NOTH NG
CONTAINED IN TH'S SECTION SHALL PREVENT THE COURT FROM SENTENCI NG A
PERSON CONVI CTED UNDER THI'S SECTI ON TO ANY OTHER SENTENCE AUTHORI ZED BY
LAW UNDER ARTI CLES SI XTY-FI VE AND SEVENTY OF TH S CHAPTER.

4. | T SHALL BE AN AFFI RVATI VE DEFENSE TO A VI OLATI ON OF THI S SECTI ON
OR A VI OLATI ON OF ARTI CLE TWO HUNDRED TVENTY OF THI S CHAPTER VWHERE A
PERSON ( HEREI NAFTER "SELLER') VI OLATES SUBDI VI SION ONE OF THI' S SECTI ON
AND THE SALE WAS FOR CONSI DERATI ON OR OTHER BENEFIT OR GAIN, BUT THE
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SELLER, IN GOOD FAITH, SOUGHT HEALTH CARE FOR THE OTHER PERSON WHOSE
DEATH RESULTED FROM THE | NGESTION OF THE CONTROLLED SUBSTANCE SOLD,
VWH LE THAT OTHER PERSON WAS EXPERI ENCI NG A DRUG OR ALCOHOL OVERDOSE OR
OTHER LIFE THREATENING MEDI CAL EMERGENCY THAT LED TO THAT PERSON S
DEATH, AND THE DEFENDANT HAS NO PRI OR CONVI CTION FOR THE COW SSION OR
ATTEMPTED COWM SSION OF A CLASS A-1, A1l OR B FELONY UNDER ARTI CLE TWD
HUNDRED TWENTY OF THI S CHAPTER

HOM Cl DE DUE TO CRI M NAL SALE OF A CONTROLLED SUBSTANCE IN THE FIRST
DEGREE |'S A CLASS B FELONY.

S 2. Subdivision 13 of section 220.16 of the penal |aw, as anended by
chapter 75 of the laws of 1995, is anended and a new subdivision 14 s
added to read as foll ows:

13. phencyclidine and said phencyclidine weighs one thousand two
hundred fifty mlligrans or nore[.]; OR

14. ONE OR MORE PREPARATIONS, COWPOUNDS, M XTURES OR SUBSTANCES
CONTAINING HERO N AND SAID PREPARATIONS, COWPOUNDS, M XTURES OR
SUBSTANCES ARE OF AN AGGREGATE WEIGHT OF 1.5 CGRAMS OR MORE, OR SUCH
PREPARATI ONS, COVPOUNDS, M XTURES OR SUBSTANCES ARE PACKAGED IN FIFTY OR
MORE CONTAI NERS, PACKETS OR " DECKS".

S 3. Subdivision 7 of section 220.18 of the penal |aw, as anended by
chapter 75 of the laws of 1995, is anended and a new subdivision 8 is
added to read as foll ows:

7. methadone and said nmethadone weighs two thousand ei ght hundred
eighty milligrams or nore[.]; OR

8. ONE OR MORE PREPARATIONS, COWOUNDS, M XTURES OR SUBSTANCES
CONTAINING HERO N AND SAID PREPARATIONS, COVWPOUNDS, M XTURES OR
SUBSTANCES ARE OF AN AGGREGATE WEI GHT OF TWELVE GRAMS OR MORE, OR SUCH
PREPARATI ONS, COVPOUNDS, M XTURES OR SUBSTANCES ARE PACKAGED I N FOUR
HUNDRED OR MORE CONTAI NERS, PACKETS OR " DECKS".

S 4. Subdivision 2 of section 220.21 of the penal law, as anended by
chapter 75 of the laws of 1995, is anmended and a new subdivision 3 is
added to read as foll ows:

2. net hadone and sai d net hadone weighs five thousand seven hundred
sixty mlligrans or nore[.]; OR

3. ONE OR MORE PREPARATIONS, COWOUNDS, M XTURES OR SUBSTANCES
CONTAINING HERO N AND SAID PREPARATIONS, COVPOUNDS, M XTURES OR
SUBSTANCES ARE OF AN AGGREGATE VEI GHT OF TWENTY- FOUR GRAMS OR MORE, OR
SUCH PREPARATI ONS, COVPOUNDS, M XTURES OR SUBSTANCES ARE PACKAGED IN
El GHT HUNDRED OR MORE CONTAI NERS, PACKETS OR " DECKS".

S 5. Subdivision 7 of section 220.41 of the penal |aw, as anended by
chapter 75 of the laws of 1995, is anended and a new subdivision 8 is
added to read as foll ows:

7. net hadone and the net hadone wei ghs three hundred sixty mlligrams
or nore[.]; OR

8. ONE OR MORE PREPARATIONS, COWOUNDS, M XTURES OR SUBSTANCES
CONTAINING HERON AND THE PREPARATIONS, COWPOUNDS, M XTURES OR
SUBSTANCES ARE OF AN AGGREGATE WEIGHT OF 1.5 CGRAMS OR MORE, OR SUCH
PREPARATI ONS, COVPOUNDS, M XTURES OR SUBSTANCES ARE PACKAGED I N FIFTY OR
MORE CONTAI NERS, PACKETS OR " DECKS".

S 6. Subdivision 2 of section 220.43 of the penal |aw, as anended by
chapter 75 of the laws of 1995, is anended and a new subdivision 3 is
added to read as foll ows:

2. nmet hadone and the nmethadone wei ghs two thousand ei ght hundred
eighty milligrams or nore[.]; OR

3. ONE OR MORE PREPARATIONS, COWOUNDS, M XTURES OR SUBSTANCES
CONTAINING HERON AND THE PREPARATIONS, COVWPOUNDS, M XTURES OR
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SUBSTANCES ARE OF AN AGGREGATE WEI GHT OF SIX CGRAMS OR MORE, OR SUCH
PREPARATI ONS, M XTURES OR SUBSTANCES ARE PACKAGED | N TWO HUNDRED OR MORE
CONTAI NERS, PACKETS OR " DECKS".

S 7. Section 220.48 of the penal |aw, as added by section 28 of part
AAA of chapter 56 of the |laws of 2009, is anended to read as foll ows:

S 220.48 Crimnal sale of a controlled substance to a child IN THE
SECOND DEGREE

A person is quilty of crimnal sale of a controlled substance to a
child I'N THE SECOND DEGREE when, being over twenty-one years old, he or
she knowi ngly and unlawfully sells W THOUT CONSI DERATI ON OR OTHER BENE-
FIT OR GAIN a control |l ed substance in violation of section 220.34 or
220.39 of this article to a person |less than seventeen years ol d.

Criminal sale of a controlled substance to a child IN THE SECOND
DEGREE is a class B fel ony.

S 8. The penal law is anended by adding a new section 220.49 to read
as foll ows:

S 220.49 CRIM NAL SALE OF A CONTROLLED SUBSTANCE TO A CHILD IN THE FI RST
DEGREE

A PERSON IS GULTY OF CRIMNAL SALE OF A CONTROLLED SUBSTANCE TO A
CHI LD IN THE FI RST DEGREE WHEN, BEI NG OVER TWENTY- ONE YEARS OLD, HE OR
SHE KNOW NGLY AND UNLAWFULLY SELLS A CONTROLLED SUBSTANCE FOR CONSI DER-
ATI ON OR OTHER BENEFI T OR GAIN I N VI OLATI ON OF SECTI ON 220.34 OR 220.39
OF TH' S ARTICLE TO A PERSON LESS THAN SEVENTEEN YEARS OLD

CRIM NAL SALE OF A CONTROLLED SUBSTANCE TO A CHI LD I N THE FI RST DEGREE
IS A CLASS A-I1 FELONY.

S 9. The closing paragraph of section 220.50 of the penal |aw, as
anended by chapter 627 of the laws of 1990, is anmended to read as
fol | ows:

Crimnally using drug paraphernalia in the second degree is a class [A
m sdeneanor] E FELONY.

S 10. Section 220.55 of the penal |aw, as added by chapter 970 of the
| aws of 1971, is anended to read as foll ows:

S 220.55 Crimnally using drug paraphernalia in the first degree.

A person is guilty of crimnally using drug paraphernalia in the first
degree when he commits the crine of crimnally using drug paraphernalia
in the second degree and he has previously been convicted of crimnally
usi ng drug paraphernalia in the second degree.

Crimnally using drug paraphernalia in the first degree is a class [D]
C fel ony.

S 11. Subdivision 15 of section 220.00 of the penal |law, as added by
chapter 118 of the laws of 1986, is amended to read as foll ows:

15. "Prescription for a controlled substance” nmeans a direction or
aut hori zation, by neans of an official New York state prescription form
AN ELECTRONI C PRESCRIPTION, a witten prescription form or an ora
prescription, which will permt a person to |lawfully obtain a controlled
substance from any person authorized to di spense controll ed substances.

S 12. Section 220.65 of the penal |aw, as anended by chapter 31 of the
| aws of 2014, is anended to read as foll ows:

S 220.65 Crimnal sale of a prescription for a controlled substance, A
BLANK PRESCRI PTION FORM or of a <controlled substance by a
practitioner or pharnacist.

A person is guilty of crimnal sale of a prescription for a controlled
substance or of a controlled substance by a practitioner or pharmaci st
when: 1. being a practitioner, as that termis defined in section thir-
ty-three hundred two of the public health law, he or she know ngly and
unlawful ly sells a prescription for a controlled substance OR A BLANK
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PRESCRI PTION FORM  For the purposes of this section, a person sells a
prescription for a controll ed substance unlawfully when he or she does
so other than in good faith in the course of his or her professiona
practice; or

2. being a practitioner or pharmacist, as those terns are defined in
section thirty-three hundred two of the public health aw, he or she,
acting other than in good faith, while purporting to act within the
scope of the power, authority and privileges of his or her |I|icense, as
that term is defined in section thirty-three hundred two of the public
health | aw, knowi ngly and unlawfully sells a controlled substance OR A
BLANK PRESCRI PTI ON FORM

Criminal sale of a prescription for a controlled substance or of a
controll ed substance by a practitioner or pharmacist is a class [C B
f el ony.

S 13. This act shall take effect on the first of Novenmber next
succeedi ng the date upon which it shall have becone a | aw.



