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STATE OF NEW YORK

6810-- A
I N SENATE
February 24, 2016

Introduced by Sens. ROBACH, AVELLA -- read twi ce and ordered printed,
and when printed to be comitted to the Committee on Finance --
commttee discharged, bill anended, ordered reprinted as anended and
recommtted to said commttee

AN ACT to anend the state finance law, in relation to the cost effec-
ti veness of consultant contracts by state agencies

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature hereby finds and
declares that it 1is in the public interest to enact a cost benefit
revi ew process when a state agency enters into contracts for persona
services. New York State spends over $3.5 billion annually on persona
service contracts, over $840 mllion nore than the State spent on these
contracts in SFY 2003-04, a 32%increase. Despite an Executive O der
that has inplenmented a post contract review process for some personal
service contracts the cost of those contracts continues to escal ate
every year well above the inflation rate. In addition the State Finance
Law does not require state agencies to conpare the cost or quality of
personal services to be provided by consultants with the cost or quality
of providing the sanme services by the state enpl oyees. Nunerous audits
by the Ofice of State Conptroller as well as a KPMs study comm ssi oned
by the departnent of transportation have found that consultants hired
under personal service contracts can cost between fifty percent and
seventy-five percent nore than state enpl oyees that do the exact sane
wor k including the cost of state enpl oyee benefits. The Contract D sclo-
sure Law (Chapter 10 of +the |aws of 2006) required consultants who
provi de personal services to file fornms for each contract that outline
how many consultants they hired, what titles they enployed themin and
how much they paid them A review of these forns show that the average
consultant nmakes about fifty percent nore than state enpl oyees doing
conparable work. It is in the public interest for state agencies to
conpare the cost of doing work by consultants with the cost of doing the
same work wth state enployees as well as docunent whether or not that
such work can be done by state enployees. |If state governnent is to be
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smarter, nore efficient, and transparent then a cost benefit analysis
process that nmakes its findings public should be required by |aw.

S 2. Section 163 of the state finance |aw is amended by addi ng a new
subdi vision 16 to read as foll ows:

16. CONSULTANT SERVICES. A. BEFORE A STATE AGENCY ENTERS INTO A
CONTRACT FOR CONSULTANT SERVI CES WHI CH | S ANTI Cl PATED TO COST MORE THAN
SEVEN HUNDRED FI FTY THOUSAND DOLLARS IN A TWELVE MONTH PERI OD THE STATE
AGENCY SHALL CONDUCT A COST COVPARI SON REVI EW TO DETERM NE WHETHER THE
SERVI CES TO BE PROVI DED BY THE CONSULTANT CAN BE PERFORMED AT EQUAL OR
LONER COST BY UTI LI ZI NG STATE EMPLOYEES, UNLESS THE CONTRACT MEETS ONE
OF THE EXCEPTI ONS SET FORTH I N PARAGRAPH G OF THI' S SUBDI VI SION. AS USED
IN TH' S SECTION, THE TERM " CONSULTANT SERVI CES' SHALL MEAN ANY CONTRACT
ENTERED | NTO BY A STATE AGENCY FOR ANALYSIS, EVALUATION, RESEARCH,
TRAI NI NG DATA PROCESSI NG COVWUTER PROGRAMM NG, THE DESI GN, DEVELOPMENT
AND | MPLEMENTATI ON  OF TECHNOLOGY, COVMUNI CATI ONS OR TELECOVMUNI CATI ONS
SYSTEMS OR THE | NFRASTRUCTURE PERTAI NI NG THERETO, | NCLUDI NG HARDWARE AND
SOFTWARE, ENG NEERI NG | NCLUDI NG | NSPECTI ON AND PROFESSI ONAL DESI GN
SERVI CES, HEALTH SERVI CES, MENTAL HEALTH SERVI CES, ACCOUNTI NG, AUDI TI NG
OR SIM LAR SERVI CES AND SUCH SERVI CES THAT ARE SUBSTANTI ALLY SIM LAR TO
AND I'N LI EU OF SERVI CES PROVI DED, I N WHOLE OR I N PART, BY STATE EMPLOY-
EES, BUT SHALL NOT | NCLUDE LEGAL SERVI CES OR SERVI CES | N CONNECTI ON W TH
LI TI GATI ON | NCLUDI NG EXPERT W TNESSES AND SHALL NOT | NCLUDE CONTRACTS
FOR CONSTRUCTI ON OF PUBLI C WORKS. FOR PURPOSES OF THI'S SUBDI VI SI ON, THE
COSTS OF PERFORM NG THE SERVI CES BY STATE EMPLOYEES SHALL | NCLUDE ANY
SALARY, PENSI ON COSTS, ALL OTHER BENEFI T COSTS, COSTS THAT ARE REQUI RED
FOR EQUI PMENT, FACILITIES AND ALL OTHER OVERHEAD. THE COSTS OF CONSULT-
ANT SERVI CES SHALL | NCLUDE THE TOTAL COST OF THE CONTRACT | NCLUDI NG
COSTS THAT ARE REQUI RED FOR EQUI PMENT, FACI LI TIES AND ALL OTHER OVERHEAD
AND ANY CONTI NUI NG STATE COSTS DI RECTLY ASSOCI ATED W TH A CONTRACTOR
PROVI DI NG A CONTRACTED FUNCTI ON I NCLUDING, BUT NOT LIMTED TO  THOSE
COSTS FOR | NSPECTI ON, SUPERVI SI ON, MONI TORI NG OF THE CONTRACTOR S WORK
AND ANY PRO RATA SHARE OF EXI STI NG COSTS OR EXPENSES, | NCLUDI NG ADM NI S-
TRATI VE SALARI ES AND BENEFI TS, RENT, EQUI PMENT COSTS, UTILITIES AND
MATERI ALS. THE COST COVPARI SON SHALL BE EXPRESSED WHERE FEASI BLE AS AN
HOURLY RATE, OR WHERE SUCH A CALCULATION IS NOT FEASIBLE, AS A TOTAL
ESTI MATED COST FOR THE ANTI Cl PATED TERM OF THE CONTRACT.

B. PRI OR TO ENTERI NG ANY CONSULTATI ON SERVI CES CONTRACT FOR THE PRI VA-
TI ZATION  OF A STATE SERVI CE THAT IS NOT CURRENTLY PRI VATI ZED, THE STATE
AGENCY SHALL DEVELOP A COST COVPARI SON REVIEW | N ACCORDANCE W TH THE
PROVI SI ONS OF PARAGRAPH A OF THI S SUBDI VI SI ON.

C. (1) I'F SUCH COST COVPARI SON REVI EW | DENTI FI ES A COST SAVI NGS TO THE
STATE OF TEN PERCENT OR MORE, AND SUCH CONSULTANT SERVI CES CONTRACT W LL
NOT DIM NI SH THE QUALI TY OF SUCH SERVI CE, THE STATE AGENCY SHALL DEVELOP
A BUSINESS PLAN, IN ACCORDANCE W TH THE PROVI SI ONS OF PARAGRAPH D OF
THI'S SUBDI VI SI ON, I N ORDER TO EVALUATE THE FEASIBI LI TY OF ENTERI NG ANY
SUCH CONTRACT AND TO | DENTI FY THE POTENTI AL RESULTS, EFFECTI VENESS AND
EFFI Cl ENCY OF SUCH CONTRACT.

(I'l) I'F SUCH COST COVPARI SON REVI EW | DENTI FI ES A COST SAVI NGS OF LESS
THAN TEN PERCENT TO THE STATE AND SUCH CONSULTANT SERVI CES CONTRACT W LL
NOT DIM NI SH THE QUALI TY OF SUCH SERVI CE, THE STATE AGENCY MAY DEVELOP A
BUSI NESS PLAN, | N ORDER TO EVALUATE THE FEASI BI LI TY OF ENTERI NG ANY SUCH
CONTRACT AND TO | DENTI FY THE POTENTI AL RESULTS, EFFECTI VENESS AND EFFI -
Cl ENCY OF SUCH CONTRACT, PROVIDED THERE IS A SI GNI FI CANT PUBLIC POLICY
REASON TO ENTER | NTO SUCH CONSULTANT SERVI CES CONTRACT.

(I'r1)y 1TF ANY SUCH PROPOCSED CONSULTANT SERVI CES CONTRACT WOULD RESULT
I N THE LAYOFF, TRANSFER OR REASSI GNMENT OF FI FTY OR MORE STATE AGENCY
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EMPLOYEES, AFTER CONSULTING WTH THE POTENTI ALLY AFFECTED BARGAI NI NG
UNITS, |F ANY, THE STATE AGENCY SHALL NOTI FY THE STATE EMPLOYEES OF SUCH
BARGAI NI NG UNI' T, AFTER SUCH COST COVWPARI SON REVIEW |S COWLETED. SUCH
STATE AGENCY SHALL PROVI DE AN OPPORTUNI TY FOR SAI D EMPLOYEES TO REDUCE
THE COSTS OF CONDUCTI NG THE OPERATIONS TO BE PRIVATIZED AND PROVI DE
REASONABLE RESOURCES FOR THE PURPOSE OF ENCOURAG NG AND ASSI STI NG SUCH
STATE EMPLOYEES TO ORGANI ZE AND SUBMT A BID TO PROVIDE THE SERVICES
THAT ARE THE SUBJECT OF THE POTENTI AL CONSULTANT SERVI CES CONTACT.

D. ANY BUSINESS PLAN DEVELOPED BY A STATE AGENCY FOR THE PURPOSE OF
COVPLYI NG W TH PARAGRAPH C OF THI'S SUBDI VI SI ON SHALL | NCLUDE: (1) THE
COST COVPARI SON REVI EW AS DESCRI BED | N PARAGRAPH B OF THI' S SUBDI VI SI ON,
(1'l) A DETAI LED DESCRI PTION OF THE SERVICE OR ACTIVITY THAT IS THE
SUBJECT OF SUCH BUSINESS PLAN, (I11) A DESCRIPTION AND ANALYSI S OF THE
STATE AGENCY' S CURRENT PERFORMANCE OF SUCH SERVI CE OR ACTIVITY, (IV) THE
GOALS TO BE ACHI EVED THROUGH THE PROPCOSED CONSULTANT SERVI CES CONTRACT
AND THE RATI ONALE FOR SUCH GOALS, (V) A DESCRI PTI ON OF AVAI LABLE OPTI ONS
FOR ACH EVI NG SUCH GOALS, (VI) AN ANALYSI S OF THE ADVANTAGES AND DI SAD-
VANTAGES OF EACH OPTI ON, | NCLUDI NG AT A M N MUM POTENTI AL  PERFORMANCE
| MPROVEMENTS AND RISKS ATTENDANT TO TERM NATION OF THE CONTRACT OR
RESCI SSI ON OF SUCH CONTRACT, (VII) A DESCRI PTION OF THE CURRENT MARKET
FOR THE SERVICES OR ACTIVITIES THAT ARE THE SUBJECT OF SUCH BUSI NESS
PLAN, (VI11) AN ANALYSI S OF THE QUALI TY OF SERVI CES AS GAUGED BY STAND-
ARDI ZED MEASURES AND KEY PERFORVANCE REQUI REMENTS | NCLUDI NG COMPEN-
SATI ON, TURNOVER, AND STAFFI NG RATI OGS, (IX) A DESCRI PTI ON OF THE SPECI F-
| C RESULTS BASED PERFORMANCE STANDARDS THAT SHALL, AT A M N MJUM BE IMET,
TO ENSURE ADEQUATE PERFORMANCE BY ANY PARTY PERFORM NG SUCH SERVI CE OR
ACTIVITY, (X) THE PROQIECTED TI ME FRAME FOR KEY EVENTS FROM THE BEG NNI NG
OF THE PROCUREMENT PROCESS THROUGH THE EXPIRATION OF A CONTRACT, IF
APPLI CABLE, (XI') A SPECIFI C AND FEASI BLE CONTI NGENCY PLAN THAT ADDRESSES
CONTRACTOR NONPERFORMANCE AND A DESCRI PTI ON OF THE TASKS | NVOLVED | N AND
COSTS REQUI RED FOR | MPLEMENTATI ON OF SUCH PLAN, AND (XI'l1) A TRANSI TI ON
PLAN, | F APPROPRI ATE, FOR ADDRESSI NG CHANGES IN THE NUMBER OF ACGENCY
PERSONNEL, AFFECTED BUSI NESS PROCESSES, EMPLOYEE TRANSI TI ON | SSUES, AND
COMVUNI CATI ONS W TH AFFECTED STAKEHOLDERS, SUCH AS AGENCY CLIENTS AND
MEMBERS OF THE PUBLI C, | F APPLI CABLE. SUCH TRANSI TI ON PLAN SHALL CONTAI N
A  REEVMPLOYMENT AND RETRAI NI NG ASSI STANCE PLAN FOR EMPLOYEES WHO ARE NOT
RETAI NED BY THE STATE OR EMPLOYED BY THE CONTRACTOR. | F ANY PART OF SUCH
BUSI NESS PLAN | S BASED UPON EVI DENCE THAT THE STATE AGENCY IS NOT SUFFI -
Cl ENTLY STAFFED TO PROVIDE THE SERVICES REQUIRED BY THE CONSULTANT
SERVI CES CONTRACT, THE STATE AGENCY SHALL ALSO | NCLUDE W THI N SUCH BUSI -
NESS PLAN A RECOMMENDATI ON FOR REMEDI ATI ON OF THE UNDERSTAFFI NG TO ALLOW
SUCH SERVI CES TO BE PROVI DED DI RECTLY BY THE STATE AGENCY IN THE FUTURE.

E. UPON THE COVPLETI ON OF SUCH BUSI NESS PLAN, THE STATE AGENCY SHALL
SUBM T THE BUSI NESS PLAN TO THE STATE COVMPTROLLER.

F. (1) NOT LATER THAN SI XTY DAYS AFTER RECEI PT OF ANY BUSI NESS PLAN,
THE STATE COWPTROLLER SHALL TRANSM T A REPORT DETAI LI NG | TS REVI EW
EVALUATI ON AND DI SPCSI TI ON REGARDI NG SUCH BUSI NESS PLAN TO THE STATE
AGENCY THAT SUBM TTED SUCH COST COMPARI SON REVI EW SUCH SI XTY- DAY PERI OD
MAY BE EXTENDED FOR AN ADDI TI ONAL THI RTY DAYS UPON A SHOW NG OF GOOD
CAUSE.

(1'l) THE STATE COMPTRCLLER S REPORT SHALL | NCLUDE THE BUSINESS PLAN
PREPARED BY THE STATE ACGENCY, THE REASONS FOR APPROVAL OR DI SAPPROVAL,
ANY RECOMVENDATI ONS OR OTHER | NFORMATI ON TO ASSI ST THE STATE AGENCY [N
DETERM NING | F ADDI TIONAL STEPS ARE NECESSARY TO MOVE FORWARD W TH A
CONSULTANT SERVI CES CONTRACT.
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(1'11) I'F THE STATE COWTROLLER DOES NOT ACT ON A BUSI NESS PLAN SUBM T-
TED BY A STATE AGENCY W THI N NI NETY DAYS OF RECEIPT OF SUCH BUSI NESS
PLAN, SUCH BUSI NESS PLAN SHALL BE DEEMED APPROVED.

G A COST COWARI SON SHALL NOT BE REQUI RED | F THE CONTRACTI NG AGENCY
DEMONSTRATES:

(1) THE SERVI CES ARE | NCl DENTAL TO THE PURCHASE OF REAL OR PERSONAL
PROPERTY; OR

(1) THE CONTRACT IS NECESSARY I N ORDER TO AVO D A CONFLI CT OF | NTER-
EST ON THE PART OF THE AGENCY OR | TS EMPLOYEES; OR

(I'1l) THE SERVI CES ARE OF SUCH A HI GHLY SPECI ALI ZED NATURE THAT IT IS
NOT FEASIBLE TO UTILIZE STATE EMPLOYEES TO PERFORM THEM OR REQUI RE
SPECI AL EQUI PMENT THAT | S NOT FEASIBLE FOR THE STATE TO PURCHASE OR
LEASE;, OR

(1V) THE SERVI CES ARE OF SUCH AN URGENT NATURE THAT I T IS NOT FEASI BLE
TO UTI LI ZE STATE EMPLOYEES; OR

THE SERVI CES ARE ANTI Cl PATED TO BE SHORT TERM AND ARE NOT LI KELY
TO BE EXTENDED OR REPEATED AFTER THE CONTRACT IS COWLETED; OR

(V1) A QUANTI FI ABLE | MPROVEMENT | N SERVI CES THAT CANNOT BE REASONABLY
DUPLI CATED.

H. NOTHI NG IN THI S SECTI ON SHALL BE DEEMED TO AUTHORI ZE A STATE AGENCY
TO ENTER | NTO A CONTRACT WHI CH | S OTHERW SE PROHI Bl TED BY LAW

. ALL DOCUMENTS RELATED TO THE COST COVPARI SON AND BUSI NESS PLAN
REQUI RED BY THI' S SUBDI VI SI ON AND THE DETERM NATI ONS MADE PURSUANT TO
PARAGRAPH G OF THIS SUBDIVISION SHALL BE PUBLIC RECORDS SUBJECT TO
DI SCLOSURE PURSUANT TO ARTI CLE SI X OF THE PUBLI C OFFI CERS LAW

S 3. On or before Decenber 31, 2019 the state conptroller shall
prepare a report, to be delivered to the governor, the tenporary presi-
dent of the senate and the speaker of the assenbly. Such report shall
i nclude, but need not be limted to, an analysis of the effectiveness of
the cost conparison review program and an anal ysis of the cost savings
associated with perform ng such cost conpari son.

S 4. This act shall take effect on the ninetieth day after it shall
have becone a | aw and shall apply to all contracts solicited or entered
into by state agencies after the effective date of this act; provided,
however, the amendnments to section 163 of the state finance | aw made by
section two of this act shall not affect the repeal of such section and
shall be deened repeal ed therewth.



