Co~NOoOUI~,WNE

STATE OF NEW YORK

6767--B
Cal . No. 673

I N SENATE
February 18, 2016

Introduced by Sens. HANNON, ORTT, MJRPHY -- read tw ce and ordered
printed, and when printed to be commtted to the Conmttee on Health
-- reported favorably fromsaid conmttee, ordered to first and second
report, ordered to a third reading, amended and ordered reprinted,
retaining its place in the order of third reading -- again anended and
ordered reprinted, retaining its place in the order of third reading

AN ACT to anend the nental hygiene law, in relation to enacting the
“fair access to individualized residences (FAIR) act"”

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Legislative intent. The legislature hereby finds that many
parents and famly nenbers of developnentally disabled children have
cared for their |oved ones for decades and now nany of these famly
caregivers are elderly with their owmn age related disabilities. Increas-
ingly, they <can no |onger nmanage the challenge of caring for an adult
child who may have significant and challenging enotional and physica

needs. |In fact, estimates are that approxi mately 25% of devel opnental |y
di sabl ed New Yorkers, or approximtely 50,000 individuals, Iive wth
famly caregivers who are over the age of 60. Many of these adult chil-
dren need or wll soon need out of hone residential placenents for

living situations which are increasingly untenable. This situation has
reached crisis proportions. Conplicating natters is the fact that there
is a shortage of residential placenments and the process for providing
t hose placenents to those nost in need is not transparent, consistent or
uniform across the state. Residential placenents are not necessarily
al l ocated based on need. Nor does such allocation take into account the
viability of an individual's current residential situation or any recog-
nition of the |ong-standing contribution and sacrifice famly caregivers
have made caring for their |oved ones at home at consi derable savings to
the state. Instead, placenents are often allocated based on an individ-
ual 's designation as a nenber of a particular class or "special popu-
| ation" of people with devel opnental disabilities.

Therefore, the state nust devel op and inpl enent a caregi ver assessment
for ensuring that placenments go to individuals nost in need. This nust
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i nclude recognition of the viability of an individual's living situation
with a famly caregiver as well as the sacrifice that nmany of these
caregi vers have nade for years or even decades. Famlies must regain the
confidence that the neans will exist so that their children will receive
care even when they can no longer provide it. The legislature finds
that the adoption of this act is an inportant step toward neking this
commitrment a reality.

S 2. Short title. This act shall be known and nay be cited as the
“fair access to individualized residences (FAIR) act".

S 3. The nental hygiene |aw is anmended by addi ng a new section 41.59
to read as foll ows:

S 41.59 FAM LY CAREG VER ASSESSMENTS.

1. FOR |[INDIVIDUALS W TH DEVELOPMENTAL DI SABI LI TI ES WHO LI VE AT HOVE
AND WHO ARE ON THE RESI DENTI AL REQUEST LI ST MAI NTAI NED BY THE OFFI CE FOR
PEOPLE W TH DEVELOPMENTAL DI SABI LI TIES, THERE SHALL BE PERFORVED A FAM -
LY CAREQ VER ASSESSMENT | F A REQUEST FOR SUCH ASSESSMENT HAS BEEN MADE
BY THE CAREG VER OF SUCH AN | NDI VI DUAL. SUCH REQUEST MAY ALSO BE MADE,
W TH THE APPROVAL OF THE CAREGQ VER OR PERSON W TH DEVELOPMENTAL DI SABI L-
| TIES, BY A PROVI DER OF SERVI CES TO PEOPLE W TH DEVELOPMENTAL DI SABI LI -
TIES OR AN I NDI VIDUAL FAM LI AR WTH THE PERSON W TH DEVELOPMENTAL DI SA-
BILITIES WHO I S ALSO FAM LI AR WTH THE | NDI VI DUAL' S LI VI NG SI TUATI ON.

(A) THE COW SSI ONER OF DEVELOPMENTAL DI SABI LI TIES SHALL PERFORM THE
CAREG VER ASSESSMENT W THI N THI RTY DAYS FOLLOW NG THE DATE ON WHI CH THE
REQUEST FOR THE ASSESSMENT WAS RECEI VED BY SUCH COWM SSI ONER | N ACCORD-
ANCE W TH PROCEDURES PRESCRI BED BY THE COWM SSI ONER.

(B) THE PERFORMANCE OF SUCH ASSESSMENT SHALL NOT PRECLUDE FURTHER SUCH
ASSESSMENTS  WHI CH MAY OCCUR AT SUCH | NTERVALS AND UNDER SUCH CONDI TI ONS
AS PRESCRI BED BY THE COWM SSI ONER OF DEVELOPMENTAL DI SABI LI Tl ES.

(© THE COW SSI ONER OF DEVELOPMENTAL DI SABILITIES SHALL PRESCRI BE
THROUGH REGULATI ONS A PROCEDURE FOR AUTHORI ZI NG AN ASSESSMENT IF IT IS
NOT PCSSI BLE FOR A CAREQ VER TO REQUEST AN ASSESSMENT OR TO AUTHORI ZE
ANOTHER PARTY TO REQUEST AN ASSESSMENT ON BEHALF OF THE CAREG VER.

2. WTH RESPECT TO A PERSON W TH DEVELOPMENTAL DI SABI LI TI ES LI VI NG AT
HOVE WTH A FAM LY CAREGQ VER, THE OFFI CE FOR PECPLE W TH DEVELOPMENTAL
DI SABI LI TITES SHALL CONDUCT A CAREG VER ASSESSMENT WHI CH SHALL EVALUATE:
(A) THE OVERALL NATURE OF THE INDIVIDUAL'S LIVING SITUATION AND THE
POTENTI AL FOR ABUSE OR | NJURY TO THE CAREGQ VER OR TO THE | NDI VI DUAL W TH
DEVELOPMENTAL DISABILITIES, (B) THE AGE AND PHYSI CAL AND EMOTI ONAL
HEALTH ANDY OR ABILITY OF THE FAM LY CAREG VER TO CONTINUE TO PROVIDE
SAFE AND CONSI STENT CARE; (C) THE H STORI CAL CONTRI BUTI ON THE FAM LY
CAREG VER HAS MADE TO CARI NG FOR THE | NDI VI DUAL W TH DEVELOPMENTAL DI SA-
BILITIES, |INCLUDING BUT NOT LIMTED TO, THE LENGTH OF TIME THE FAMLY
CAREG VER HAS CARED FOR SUCH I NDI VIDUAL; (D) THE ABILITY OF THE FAM LY
CAREG VER TO SAFELY MANAGE THE | NDI VI DUAL' S NEEDS | NCLUDI NG BEHAVI ORAL
NEEDS; (E) THE LI KELI HOOD THE FAM LY CAREQ VER MUST OR WLL ALTER H' S OR
HER LI VING SI TUATI ON SUCH THAT CONTI NUED CARE W LL NO LONGER BE PRACTI -
CAL; (F) THE HEALTH OF THE FAM LY CAREG VER AND ABI LI TY TO PERFORM DAI LY
LI VING SKI LLS AND TO CONTI NUE TO PROVI DE CONSI STENT CARE; AND (G ANY
OTHER FACTORS CRI TI CAL TO THE CONTI NUED SAFETY AND SECURI TY OF BOTH THE
CAREG VER AND THE | NDI VI DUAL W TH DEVELOPMENTAL DI SABI LI Tl ES.

3. A FAM LY CAREG VER ASSESSMENT SHALL, ACCORDI NG TO STANDARDS DEVEL-
OPED BY THE COW SSIONER OF DEVELOPMENTAL DI SABILITIES, RESULT IN A
DETERM NATI ON BY SUCH COVMM SSI ONER AS TO WHETHER THE | NDI VI DUAL W TH
DEVELOPMENTAL DI SABI LI TIES REPRESENTS A CURRENT NEED, SUBSTANTI AL NEED
OR EMERGENCY NEED AS DEFI NED BY THE COWM SSI ONER. THE COWM SSI ONER SHALL
PROVI DE AN EXPLANATI ON OF SUCH DETERM NATI ON TO THE FAM LY CAREGQ VER AND



Co~NOoOUIT~hWNE

S. 6767--B 3

THE PERSON W TH DEVELOPMENTAL DI SABI LI TIES WTHIN TH RTY DAYS OF THE
COWPLETI ON OF THE ASSESSMENT ACCORDI NG TO PROCEDURES PRESCRI BED BY THE
COW SSI ONER OF DEVELOPMENTAL DI SABI LI Tl ES.

4. |IN THE EVENT THAT THE FAM LY CAREG VER ASSESSMENT DETERM NES THAT
THERE | S AN EMERGENCY NEED, THE | NDI VI DUAL W TH DEVELOPMENTAL DI SABI LI -
TIES SHALL BE ELIGBLE FOR |MVEDI ATE OUT OF HOVE PLACEMENT | NTO AN
APPROPRI ATE RESI DENTI AL SETTI NG OR, AT THE REQUEST OF THE FAMLY CARE-
G VER, APPROPRI ATE AND ADEQUATE | N- HOVE SERVI CES AND SUPPORTS.

5. |IF THE CAREG VER OR PERSON W TH A DEVELOPMENTAL DI SABI LI TY IS NOT
SATI SFI ED W TH THE COW SSI ONER' S DECI SI ON PURSUANT TO SUBDI VI SI ON THREE
OF THI S SECTI ON, SUCH PERSON MAY APPEAL SUCH DECI SION W THI N TEN DAYS TO
THE COWVM SSI ONER OF DEVELOPMENTAL DI SABILITIES, WHO WLL ISSUE A FINAL
VWRI TTEN DECI SI ON W THI N FOURTEEN DAYS OF THE APPEAL. THE COWMM SSI ONER AT
H 'S OR HER DI SCRETI ON MAY SEND THE MATTER BACK TO A HEARI NG OFFI CER FOR
FURTHER REVI EW UNDER SUCH TERMS AS SUCH COWM SSI ONER SHALL PRESCRI BE.

DURI NG THE PERIOD THAT AN OBJECTION 1S UNDERGO NG ADM NI STRATI VE
REVI EW (A) A PERSON SHALL PARTI Cl PATE | N PROGRAMM NG MUTUALLY AGREEABLE
TO THE OBJECTI NG PARTY, THE AGENCY, THE PERSON, AND H S OR HER PARENT,
GUARDI AN, CORRESPONDENT OR ADVOCATE; (B) EVERY EFFORT FEASI BLE SHALL BE
MADE TO MAINTAIN THE PERSON |IN AT LEAST H'S OR HER CURRENT LEVEL OF
PROGRAMM NG, AND (C) I N ORDER TO PROTECT A PERSON S HEALTH, SAFETY OR
VELFARE, OR THE HEALTH, SAFETY OR VWELFARE OF OTHERS, NOTHI NG IN THI S
SECTI ON SHALL PRECLUDE A CHANGE | N PROGRAMM NG FOR, OR THE RELOCATI ON OR
DI SCHARGE OF A PERSON. HOWNEVER, WHILE AN OBJECTION TO PLACEMENT OR
DI SCHARGE |S UNDERGO NG ADM NI STRATI VE REVI EW RELOCATI ON OR DI SCHARGE
SHALL ONLY TAKE PLACE WTH THE COW SSI ONER' S APPROVAL.

6. THE ABSENCE OF A CAREGQ VER ASSESSMENT SHALL NOT PRECLUDE AN | NDI -
VI DUAL LIVING AT HOVE FROM RECEI VI NG AN OUT OF HOVE RESI DENTI AL PLACE-
MENT OR ANY OTHER SERVI CES.

7. THE ASSESSMENT PURSUANT TO THI' S SECTI ON AND OTHER MATTERS NECESSARY
TO | MPLEMENT THI' S SECTI ON SHALL BE DEVELOPED BY THE COW SSIONER OF
DEVELOPMENTAL DI SABI LI TIES, | N CONSULTATI ON W TH THE DEVELOPMENTAL DI SA-
Bl LI TIES, ADVI SORY COUNCI L ESTABLI SHED PURSUANT TO SECTION 13.05 OF TH' S
CHAPTER, AND SUCH OTHER | NTERESTED PARTI ES AS THE COW SSI ONER DEEMS
APPROPRI ATE.

S 4. This act shall take effect imediately, and any rules and regu-
| ations necessary to inplenent the provisions of this act shall be
adopted before and take effect on March 1, 2017.



