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STATE OF NEW YORK

6712
I N SENATE
February 8, 2016

Introduced by Sen. HANNON -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Judiciary

AN ACT to anend the estates, powers and trusts law, in relation to el ec-
tive share qualifying supplenental needs trusts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section b5-1.1-A of the estates, powers and trusts lawis
anmended by addi ng a new paragraph (f) to read as foll ows:

(F) ELECTI VE SHARE QUALI FYI NG SUPPLEMENTAL NEEDS TRUSTS.

(1) AN "ELECTI VE SHARE QUALI FYI NG SUPPLEMENTAL NEEDS TRUST" IS A TRUST
ESTABLI SHED BY THE DECEDENT' S WLL FOR A SPOUSE WHO, AT THE TIME OF
DECEDENT' S DEATH, HAS A MENTAL | LLNESS, AS DEFI NED | N SUBPARAGRAPH 3 OR
A SEVERE AND CHRONI C OR PERSI STENT DI SABI LITY, AS DEFINED |N SUBPARA-
GRAPH 4 OF PARAGRAPH (A) OF SECTION 7-1.12 OF TH S CHAPTER, OR IS A
BLI ND OR DI SABLED | NDI VI DUAL AS DEFINED I N 42 U.S.C. SECTI ON 1382C( A) (2)
OR (3), OR WHO I S SUFFERI NG FROM A DEGENERATIVE CONDI TION OR WHO
RESI DI NG | N AN ASSI STED LI VI NG FACI LI TY OR A NURSI NG HOVE; AND

(2) WH CH PROVI DES THAT:

(A) (1) THE NET I NCOVE SHALL BE DI STRIBUTED TO OR FOR THE BENEFI T OF
THE SURVI VI NG SPOUSE AT LEAST QUARTER ANNUALLY; AND

(1) DURING THE SURVI VI NG SPOUSE' S LI FE, OTHER THAN THE PAYMENT OF ALL
LAWFUL TRUST EXPENSES, CHARGES, TAXES AND (I F THE TRUST DI RECTS PREPAY-
MENT OF THE SPOUSE' S FUNERAL EXPENSES) PREPAI D FUNERAL EXPENSES FOR THE
SURVI VI NG SPOUSE, NO DI STRI BUTI ONS OF PRI NCI PAL MAY BE MADE FOR ANYONE
OTHER THAN THE SURVI VI NG SPOUSE;

(B) ANY DI STRI BUTI ON OF THE PRI NCl PAL OF THE TRUST TO OR FOR THE BENE-
FIT OF THE SURVIVING SPOUSE DURI NG THE SURVI VI NG SPOUSE' S LI FE MAY BE
MADE FOR THE SUPPLEMENTAL NEEDS OF THE SURVIVING SPOUSE ONLY IN THE
DI SCRETION OF ONE OR MORE TRUSTEES, LESS THAN HALF OF WHOM ARE | NELI G -
BLE FAM LY TRUSTEES. "INELI G BLE FAM LY TRUSTEES" | NCLUDE THE DECEDENT' S
GRANDPARENTS AND ANY DESCENDANTS OF THE DECEDENT' S GRANDPARENTS WHO ARE
NOT ALSO DESCENDANTS OF THE SURVI VI NG SPOUSE. | NELI A BLE FAM LY TRUS-
TEES ALSO | NCLUDE SPOUSES OF ANY DESCENDANTS OF THE DECEDENT' S GRANDPAR-
ENTS WHO ARE NOT ALSO DESCENDANTS OF THE SURVI VI NG SPOUSE;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(© PRINCI PAL SHALL NOT BE USED TO PAY FOR ANY EXPENSES WHI CH WOULD
OTHERW SE BE PAID BY GOVERNMENT BENEFI TS OR ASSI STANCE FOR WHI CH THE
SURVI VI NG SPOUSE MAY OTHERW SE BE ELI A BLE, EXCEPT THAT THE TESTATOR OR
TESTATRIX HAS THE OPTION OF G VING THE TRUSTEE THE AUTHORI TY TO MAKE
DI STRI BUTI ONS OF PRI NCI PAL FOR FOOD OR SHELTER AS LONG AS THE PROVI SI ON
OF CLAUSES (1) AND (I1) OF SUBPARAGRAPH 5 OF PARAGRAPH (B) OF SECTION
7-1.12 OF TH S CHAPTER ARE | NCORPORATED | NTO THE TRUST; AND

(D) AT THE DEATH OF THE SURVI VI NG SPOUSE, AFTER THE PAYMENT OF PREPAI D
FUNERAL EXPENSES (IF DIRECTED IN THE TRUST), TRUST ADM NI STRATI ON
EXPENSES, TAXES, AND ESTATE TAXES, THE DEPARTMENT OF HEALTH SHALL BE
REPAI D FOR ANY MEDI CAL ASSI STANCE GRANTED PURSUANT TO TI TLE 11 OF ARTI -
CLE 5 OF THE SCClI AL SERVI CES LAW TO THE SURVI VI NG SPOUSE AFTER THE DATE
O DEATH OF THE DESCENDANT, AND THAT THE BALANCE, | F ANY, SHALL BE
DI STRI BUTED AS PROVI DED I N THE TRUST.

(3) THE PROVI SI ONS OF SUBPARAGRAPHS 1, 2, 3 AND 4 OF PARAGRAPH (B) OF
SECTION 7-1.12 OF THI S CHAPTER SHALL BE APPLI CABLE TO THE ELECTI VE SHARE
QUALI FYI NG SUPPLEMENTAL NEEDS TRUST, WTH THE EXCEPTI ON THAT THOSE
PROVI SI ONS SHALL NOT BE APPLICABLE TO THE INCOVE (OR THE UN TRUST
AMOUNT) DI STRI BUTABLE TO THE SURVI VI NG SPOUSE.

(4) THE ELECTIVE SHARE QUALI FYI NG SUPPLEMENTAL NEEDS TRUST SHALL NOT
REDUCE THE NET ELECTI VE SHARE AS DEFI NED | N SUBPARAGRAPH 4 OF PARAGRAPH
(A) OF THIS SECTION |IF THE SURVIVING SPOUSE (OR ANY PERSON VWHO MAY
LAWFULLY MAKE THE ELECTI ON UNDER THI S SECTI ON ON BEHALF OF THE SURVI VI NG
SPOUSE) SHALL SERVE AN OBJECTI ON TO HAVI NG THE ELECTI VE SHARE QUALI FYI NG
SUPPLEMENTAL NEEDS TRUST REDUCE THE SURVI VI NG SPOUSE' S ELECTI VE SHARE.
SUCH OBJECTI ON SHALL BE MADE | N ACCORDANCE W TH THE PROCEDURE FOR EXER-
Cl SE OF RIGHT OF ELECTI ON UNDER PARAGRAPH (D) OF THI S SECTI ON AS MAY BE
ANMENDED.

(A) THE FAILURE OF THE SURVIVING SPOUSE OR H'S OR HER GUARDI AN TO
| NTERPOSE SUCH AN OBJECTI ON SHALL NOT BE DEEMED A TRANSFER FOR MEDI CAL
ASS| STANCE PURPGCSES.

(B) UNLESS THE DECEDENT HAS PROVI DED OTHERW SE, | F A SURVI VI NG SPOUSE
OBJECTS PURSUANT TO THI S PARAGRAPH, SUCH OBJECTI ON SHALL HAVE THE SAME
EFFECT W TH RESPECT TO THE ELECTI VE SHARE QUALI FYI NG SUPPLEMENTAL NEEDS
TRUST AS THOUGH THE SPOUSE DI ED ON THE SAME DATE BUT | MVEDI ATELY BEFORE
THE DEATH OF THE DECEDENT.

S 2. This act shall take effect on the thirtieth day after it shall
have becone a | aw



