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STATE OF NEW YORK

6441
I N SENATE
January 13, 2016

Introduced by Sen. SANDERS -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Banks

AN ACT to anend the banking law, in relation to creating the consumer
overdraft protection act

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The banking |law is anended by adding a new article 2-A to

read as foll ows:
ARTI CLE 2-A
CONSUMVER OVERDRAFT PROTECTI ON ACT

SECTI ON 60. LEGQ SLATI VE | NTENT.

61. DEFI NI TI ONS.

62. RESTRI CTI ONS ON OVERDRAFT PROTECTI ON PROGRAMS OR SERVI CES.

63. RESTRI CTI ONS ON ADVERTI SI NG OF OVERDRAFT PROTECTI ON PROGRANMS

OR SERVI CES.

S 60. LEG SLATIVE | NTENT. THE LEQ SLATURE HEREBY FI NDS THAT MANY NEW
YORK STATE CONSUMERS ARE NOT | NFORVED OF OVERDRAFT PROTECTI ON  AND/ OR
FEES UNTIL AFTER SUCH EVENT HAS TAKEN PLACE. IT IS THE LEQ SLATURE' S
| NTENT TO ENSURE THAT CONSUMERS ARE | NFORMED OF THEI R OPTIONS | N REGARD
TO OVERDRAFT PROTECTI ON PRI OR TO | NCURRI NG FEES BY ESTABLI SHI NG APPRO-
PRI ATE PROTECTI ONS FOR SUCH CONSUMERS.

S 61. DEFINITIONS. FOR PURPOSES OF THI S ARTICLE, THE FOLLON NG TERMS
SHALL HAVE THE FOLLOW NG MEANI NGS:

1. "OVERDRAFT PROTECTION FEE' MEANS ANY FEE OR CHARGE | MPCSED I N
CONNECTI ON W TH ANY ACCOUNT ON WHI CH CHECKS OR OTHER DEBI TS ARE PAID BY
THE INSTITUTION IN WH CH SUCH ACCOUNT IS HELD EVEN THOUGH THERE ARE
| NSUFFI CI ENT FUNDS | N THE ACCOUNT TO COVER SUCH CHECKS OR OTHER DEBI TS,
UNLESS SUCH FEE OR CHARGE:

(A) 1S | MPOSED ON AN | NCI DENTAL BASI S AS A CUSTOVER ACCOVMODATI ON AND
NOT MORE THAN THREE SUCH OVERDRAFT FEES ARE | MPOSED DURI NG ANY CALENDAR
YEAR;

(B) IS IMPOSED | N CONNECTION W TH AN EXTENSI ON OF CREDI T THROUGH AN
OVERDRAFT LINE OF CREDI T THROUGH AN OVERDRAFT LINE OR CRED T PROGRAM

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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WHERE SUCH FEE OR CHARGE WAS CONSI DERED A FI NANCE CHARGE UNDER THI S
ARTI CLE, AS IN EFFECT PRIOR TO THE ENACTMENT OF TH S ARTI CLE; OR

(© HAS BEEN DI SCLOSED I N CONNECTI ON W TH A PROGRAM UNDER WHI CH THE
OVERDRAFT | S COVERED BY FUNDS TRANSFERRED FROM ANOTHER DEPCSI T, SHARE,
OR OTHER ASSET ACCOUNT.

2. "CHECK" MEANS A DRAFT, PAYABLE ON DEMAND AND DRAWN ON OR PAYABLE
THROUGH OR AT AN OFFI CE OF A BANK, WHETHER OR NOT' NEGOTI ABLE, THAT IS
HANDLED FOR FORWARD CCOLLECTI ON OR RETURN, | NCLUDI NG A SUBSTI TUTE CHECK
AND A TRAVELER S CHECK AND DOES NOT | NCLUDE A NONCASH ITEM OR AN | TEM
PAYABLE I N A MEDI UM OTHER THAN UNI TED STATES DOLLARS.

3. "OIHER DEBITS' MEANS W THDRAWALS FROM AN ACCOUNT BY THE CONSUMER
THROUGH AN AUTOVATED TELLER MACHI NE AND ELECTRONI C FUND TRANSFERS FROM
AN ACCOUNT THAT ARE | NI TI ATED OR AUTHORI ZED BY THE CONSUMER.

4. "ELECTRONI C FUND TRANSFER' MEANS ANY TRANSFER OF FUNDS, OTHER THAN
A TRANSACTI ON ORI G NATED BY CHECK, DRAFT, OR SIM LAR PAPER | NSTRUMENT,
VHCH IS INTIATED THROUGH AN ELECTRONI C TERM NAL, TELEPHONI C | NSTRU-
MENT, OR COVPUTER OR MAGNETI C TAPE SO AS TO ORDER, | NSTRUCT, OR AUTHOR-
IZE A FINANCIAL [INSTITUTION TO DEBIT OR CREDI T AN ACCOUNT. SUCH TERM
I NCLUDES, BUT IS NOT LIMTED TGO PO NT-OF SALE TRANSFERS, AUTOVATED
TELLER MACHI NE TRANSACTI ONS, DI RECT DEPCSI TS OR W THDRAWALS OF FUNDS,
AND TRANSFERS | NI TI ATED BY TELEPHONE. SUCH TERM DCES NOT | NCLUDE:

(A) ANY CHECK GUARANTEE OR AUTHORI ZATION SERVICE WHICH DCES NOT
DI RECTLY RESULT IN A DEBIT OR CREDIT TO A CUSTOVER S ACCOUNT,;

(B) ANY TRANSFER OF FUNDS, OTHER THAN THOSE PROCESSED BY AUTOVATED
CLEARI NGHOUSE, MADE BY A FI NANCI AL | NSTI TUTI ON ON BEHALF OF A CONSUMER
BY MEANS OF A SERVICE THAT TRANSFERS FUNDS AT ElI THER FEDERAL RESERVE
BANKS OR OTHER DEPOSI TORY | NSTI TUTI ONS WHI CH ARE NOT DESI GNATED PRI MARI -
LY TO TRANSFER FUNDS ON BEHALF OF A CONSUMER;

(© ANY TRANSACTI ON THE PRI MARY PURPOSE OF WHICH IS THE PURCHASE OR
SALE OF SECURITIES OR COWOD TI ES THROUGH A BROKER- DEALER REG STERED
W TH OR REGULATED BY THE SECURI TI ES AND EXCHANGE COWM SSI ON;

(D) ANY AUTOVATI C TRANSFER FROM A SAVI NGS ACCOUNT TO A DEMAND DEPCSI T
ACCOUNT PURSUANT TO AN AGREEMENT BETWEEN A CONSUMER AND A FI NANCI AL
I NSTI TUTI ON FOR THE PURPOSE OF COVERI NG AN OVERDRAFT OR MNAI NTAI NI NG AN
AGREED UPON M NI MUM BALANCE IN THE CONSUMER S DEMAND DEPCSI T ACCOUNT; OR

(E) ANY TRANSFER OF FUNDS WHICH IS | NI TI ATED BY A TELEPHONE CONVERSA-
TI ON BETWEEN A CONSUMER AND AN OFFI CER OR EMPLOYEE OF A FI NANCI AL | NSTI -
TUTION VHI CH | S NOT PURSUANT TO A PREARRANGED PLAN AND UNDER WH CH PERI -
ODl C OR RECURRI NG TRANSFERS ARE NOT CONTEMPLATED, AS DETERM NED UNDER
REGULATI ON OF THE BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM

5. "ACCOUNT" MEANS ANY ACCOUNT | NTENDED FOR USE BY AND GENERALLY USED
BY A CONSUMER PRI MARI LY FOR PERSONAL, FAM LY, OR HOUSEHOLD PURPGOSES | NTO
VWH CH THE CONSUMER DEPOSI TS FUNDS.

6. "TRANSACTI ON ACCOUNT" MEANS A DEPOSI T OR ACCOUNT ON VWH CH THE DEPO-
SI TOR OR ACCOUNT HOLDER |'S PERM TTED TO MAKE W THDRAWALS BY NEGOTI ABLE
OR TRANSFERABLE | NSTRUMENT, PAYMENT ORDERS OF W THDRAWAL, TELEPHONE
TRANSFERS, OR OTHER SIM LAR | TEMS FOR THE PURPOSE OF MAKI NG PAYMENTS OR
TRANSFERS TO THI RD PERSONS OR OTHERS. SUCH TERM | NCLUDES DEMAND DEPOCS-
I TS, NEGOTI ABLE ORDER OF W THDRAWAL ACCOUNTS, SAVI NG DEPCSI TS SUBJECT TO
AUTOVATI C TRANSFERS, AND SHARE DRAFT ACCOUNTS.

S 62. RESTRI CTI ONS ON OVERDRAFT PROTECTI ON PROGRAMS OR SERVICES. 1.
GENERAL PROVI SIONS. I N THE CASE OF ANY TRANSACTI ON ACCOUNT OF A CONSUMER
AT ANY | NSTI TUTI ON, NO OVERDRAFT PROTECTI ON FEE MAY BE | MPCSED ON SUCH
ACCOUNT FOR ANY EXTENSI ON OF FUNDS BY THE | NSTI TUTI ON TO COVER ANY CHECK
OR OTHER DEBI'T FOR WH CH THERE ARE | NSUFFI CI ENT FUNDS | N THE CONSUMER' S
ACCOUNT TO PAY SUCH CHECK OR OTHER DEBI T, UNLESS:
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(A) THE CONSUMER HAS PROVI DED SPECI FI C WRI TTEN CONSENT TO ANY PROGRAM
OR SERVI CE THAT PROVI DES FOR CHARG NG SUCH FEES | N CONNECTION W TH ANY
SUCH EXTENSI ON OF FUNDS;

(B) SUCH FEE IS | MPOSED PURSUANT TO THE TERMS OF A WRI TTEN AGREEMENT
W TH THE CONSUMER VWH CH DI SCLOSES, |N A CLEAR AND CONSPI CUOUS MANNER:

(1) THE AMOUNT OF ANY FEE | MPOSED | N CONNECTI ON W TH PAYI NG AN OVER-
DRAFT;

(1) ANY APPLI CABLE DI SCLOSURE REQUI RED BY THI S ARTI CLE | N CONNECTI ON
W TH SUCH EXTENSI ON OF CREDI T;

(1'11) THE CATEGORI ES OF TRANSACTI ON FOR WHI CH A FEE FOR PAYMENT OF AN
OVERDRAFT MAY BE | MPOSED, | NCLUDI NG WHETHER AN OVERDRAFT CREATED BY
W THDRAWALS AT AUTOVATED TELLER MACHI NES OR OTHER ELECTRONI C FUND TRANS-
FERS W LL BE COVERED AND A FEE | MPCSED,

(1'V) THE TI ME PERI OD BY WHI CH THE CONSUMER MUST REPAY OR COVER ANY
EXTENSION OF CREDIT I N THE FORM OF PAYMENT OF AN OVERDRAFT,;

THE Cl RCUMSTANCES UNDER VWHI CH THE I NSTI TUTI ON | N VWHI CH AN ACCOUNT
'S HELD W LL NOT PAY AN OVERDRAFT; AND

(VI') OTHER | NFORVATI ON REQUI RED TO BE DI SCLOSED BY LAW

(© SUCH FEE | S SEPARATELY AND CONSPI CUOUSLY DI SCLOSED, EACH TI ME THE
FEE 1S I MPOSED, I N ANY PERI GDI C STATEMENT PROVI DED TO THE CONSUMER W TH
RESPECT TO SUCH ACCOUNT AND IS | NCLUDED | N THE CALCULATI ON OF THE ANNUAL
PERCENTAGE RATE AS REQUI RED BY STATE AND FEDERAL LAW

(D) I'N NO CASE SHALL OVERDRAFT FEES OVER THE COURSE OF ONE YEAR EXCEED
ONE HUNDRED DOCLLARS, | NCLUDI NG ANY ADDI TIONAL CHARCES AND/OR FEES
| MPOSED PURSUANT TO THI' S SECTI ON,

(E) EVERY I NSTITUTI ON SHALL ESTABLI SH AN AUTOVATI C BOUNCE SYSTEM FOR
ANY AMOUNT EXCEEDI NG THE LIMT PRESCRIBED BY PARAGRAPH (D) OF THIS
SuBDI VI SI ON.

2. MONTHLY FEE. ANY I NSTI TUTI ON MAY REQUI RE A FEE OF ONE DCLLAR FOR
ANY CHECKI NG ACCOUNT FOR THE NMAI NTENANCE OF AN AUTQOVATI C BOUNCE SYSTEM
SUCH FEE MJST BE DI SCLOSED PURSUANT TO SUBDI VI SION ONE OF THI S SECTI ON.

3. CLARIFICATION RELATING TO OVERDRAFT FEES. IN CASE OF ANY TRANS-
ACTI ON ACCOUNT OF A CONSUMER AT ANY | NSTI TUTI ON, THE PROH BI TI ON AGAI NST
AN OVERDRAFT PROTECTI ON FEE UNDER SUBDI VI SI ON ONE OF THI S SECTI ON SHALL
APPLY REGARDLESS OF WHETHER THE AMOUNT OF SUCH FEE IS THE SAME AS, OR
LESS THAN, ANY FEE | MPOSED BY THE |INSTITUTION WTH RESPECT TO SUCH
ACCOUNT FOR A CHECK OR OTHER DEBIT THAT | S RETURNED UNPAI D.

4. PROH BITION ON M SREPRESENTATION. |I'T SHALL BE A VIOLATION OF TH S
ARTI CLE I F ANY | NSTI TUTI ON:

(A) WLL NOT EXTEND FUNDS UNDER SPECIFIC ClI RCUMSTANCE TO COVER AN
OVERDRAFT I N ANY TRANSACTI ON ACCOUNT OF A CONSUMER AT THE | NSTI TUTI ON;
OR

(B) RESERVES THE RI GHT TO EXTEND FUNDS TO PAY ANY SUCH OVERDRAFT ON A
DI SCRETI ONARY BASI'S, ANY REPRESENTATI ON BY SUCH | NSTI TUTI ON THAT THE
I NSTI TUTI ON W LL EXTEND CREDI T TO COVER ALL OVERDRAFTS ON SUCH ACCOUNT.

S 63. RESTRI CTI ONS ON ADVERTI SI NG OF OVERDRAFT PROTECTI ON PROGRAMS OR
SERVICES. 1. CGENERAL PROVISIONS. |IN THE CASE OF AN | NSTI TUTI ON THAT
MAI NTAI NS TRANSACTI ON ACCOUNTS FOR CONSUMERS AND OFFERS A PROGRAM  OR
SERVI CE UNDER WHI CH THE | NSTI TUTI ON PAYS ANY OVERDRAFT ON THE ACCOUNT | N
EXCHANGE FOR PAYMENT OF AN OVERDRAFT PROTECTI ON FEE, THE I NSTI TUTI ON NAY
NOT MAKE ANY OF THE FOLLOW NG REPRESENTATI ONS OR STATEMENTS W TH RESPECT
TO SUCH PROGRAM OR SERVI CE | N ANY ADVERTI SEMENT OR PROMOTI ON:

(A) ANY REPRESENTATI ON OR STATEMENT DESCRI BI NG A TRANSACTI ON ACCOUNT
AS FREE OR NO COST I F THE ACCOUNT | NCLUDES, OR |I'S PROMOTED AS | NCLUDI NG,
OVERDRAFT PROTECTI ON SERVI CES THAT | NVOLVE THE PAYMENT OF OVERDRAFT
PROTECTI ON FEES.
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(B) ANY REPRESENTATI ON OR STATEMENT ENCOURAG NG THE USE OF THE ACCOUNT
AS A SERVICE TO MEET SHORT- TERM CREDI T NEEDS OR TO OBTAI N ADVANTAGES ON
A CONSUMER S NEXT PAYMENT OF SALARY, WAGES, BENEFI TS, OR OTHER | NCOME.

(© ANY REPRESENTATION OR STATEMENT THAT THE FI NANCI AL | NSTI TUTI ON
W LL HONOR ALL CHECKS OR OTHER DEBI TS PRESENTED AGAI NST THE ACCOUNT, |F
THE | NSTI TUTI ON RETAI NS DI SCRETI ON AT ANY TI ME NOT TO HONOR ANY CHECK OR
OTHER DEBI T PRESENTED.

2. REGULATIONS. THE BOARD OF GOVERNORS OF THE FEDERAL RESERVE SYSTEM
SHALL PRESCRI BE REGULATI ONS | MPLEMENTI NG THE RESTRICTION SET FORTH IN
SUBDI VISION ONE OF THI' S SECTI ON PURSUANT TO THE AUTHORI TY OF THE BOARD
UNDER SECTI ON 18(F) OF THE FEDERAL TRADE COW SSION ACT, AND MAY, BY
REGULATI ON OR ORDER, RESTRI CT SUCH ADDI Tl ONAL ACTS OR PRACTI CES THAT THE
BOARD FINDS TO BE UNFAI R OR DECEPTI VE | N CONNECTI ON W TH THE OFFERI NG
OPERATI ON, AND ADVERTI SING OF OVERDRAFT PROTECTION  PROGRAMS  AND
SERVI CES.

S 2. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw.



