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STATE OF NEW YORK

6074
2015- 2016 Regul ar Sessi ons
I N SENATE
Cct ober 26, 2015

Introduced by Sens. PERALTA, KLEIN -- read twi ce and ordered printed,
and when printed to be conmtted to the Conmttee on Rules

AN ACT to anend the general business law, in relation to prohibiting the
sale and distribution of sexual performance dietary supplenents or
foods containing an wunsafe sexual performance food additive; and to
anmend the tax | aw and al coholic beverage control law, in relation to
the denial, suspension or <cancellation of <certain |icenses for
repeated violations of the ban on the sale of sexual performance
dietary supplenments or foods containing an unsafe sexual performance
food additive

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
391-t to read as foll ows:

S 391-T. SEXUAL PERFORVANCE DI ETARY SUPPLEMENTS AND FOOD ADDI Tl VES;
PROHI BI TION. 1. NO PERSON, FI RM CORPORATI ON, PARTNERSHI P, ASSCCI ATI ON,
LIMTED LIABILITY COWANY, OR OTHER ENTITY SHALL SELL OR OFFER TO SELL
OR G VE AWAY, AS EI THER A RETAIL OR WHOLESALE PROMOTI ON, BY ANY MEANS
| NCLUDI NG VI A THE | NTERNET, A SEXUAL PERFORMANCE DI ETARY SUPPLEMENT OR A
FOOD CONTAINING AN UNSAFE SEXUAL PERFORVANCE FOOD ADDITIVE TO ANY
PERSON, FI RM CORPORATI ON, PARTNERSHI P, ASSOCI ATION, LIMTED LIABILITY
COVPANY, OR OTHER ENTI TY LOCATED W THI N NEW YORK STATE

2. FOR PURPCSES OF THI S SECTI ON, THE FOLLOW NG TERVMS HAVE THE FOLLOW
I NG MEANI NGS

(A) "DI ETARY SUPPLEMENT" MEANS (1) A PRODUCT THAT IS |INTENDED TO
SUPPLEMENT THE DIET AND THAT BEARS OR CONTAINS ONE OR MORE OF THE
FOLLOW NG DI ETARY | NGREDI ENTS: A VITAMN, A MNERAL, AN HERB OR OTHER
BOTANI CAL, AN AM NO ACI D, OR ANY OTHER DI ETARY SUBSTANCE FOR THE USE BY
A PERSON TO SUPPLEMENT THE DI ET BY | NCREASI NG THE TOTAL DAILY | NTAKE, OR
A CONCENTRATE, METABOLI TE, CONSTI TUENT, EXTRACT, OR COMWBI NATIONS OF
THESE | NGREDI ENTS; (2) | NTENDED FOR | NGESTI ON I N ANY MANNER | NCLUDI NG

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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BUT NOT LIMTED TO PI LL, CAPSULE, TABLET, POADER, OR LIQUD FORM AND
(3) LABELED AS A "DI ETARY SUPPLEMENT" PURSUANT TO THE FEDERAL DI ETARY
SUPPLEMENT HEALTH AND EDUCATI ON ACT, 21 U. S. C. 321, AS AMENDED.

(B) "SEXUAL PERFORMANCE DI ETARY SUPPLEMENT" MEANS A DI ETARY SUPPLE-
MENT, WHICH | S SOLD, MARKETED OR DI STRI BUTED TO ENHANCE OR | NCREASE A
PERSON' S SEXUAL PERFORMANCE OR TO TREAT ERECTI LE DYSFUNCTI ON | NCLUDI NG,
BUT NOT LIMTED TO SUPPLEMENTS CONTAI NI NG THE ACTI VE | NGREDI ENTS  TADA-
LAFI L OR SI LDENAFI L OR ANALOGS THERECF.

(© "FOOD' MEANS ALL ARTICLES OF FOOD, DRI NK, CONFECTI ONERY OR CONDI -
MENT, WHETHER SI MPLE, M XED OR COVPOUND, USED OR |INTENDED FOR USE BY
HUVANS, AND SHALL ALSO | NCLUDE ALL SUBSTANCES OR | NGREDI ENTS TO BE ADDED
TO FOOD FOR ANY PURPOSE. SUCH TERM SHALL | NCLUDE CHEW NG GUM AND ORAL
DI SSOLVABLE STRI PS.

(D) "UNSAFE SEXUAL PERFORVMANCE FOOD ADDI TI VE' MEANS A FOOD ADDI Tl VE
THAT CONTAINS | NGREDI ENTS MARKETED TO ENHANCE OR | NCREASE SEXUAL
PERFORMANCE COR TO TREAT ERECTI LE DYSFUNCTI ON THAT HAS NOTI' BEEN RECOG
Nl ZED BY THE COW SSI ONER OF AGRI CULTURE AND MARKETS AS SAFE, FOR THE
PURPOSE OF ENFORCEMENT OF ARTICLE SEVENTEEN OF THE AGRICULTURE AND
MARKETS LAW

3. NOTHING IN TH'S SECTION  SHALL APPLY TO NONPRESCRI PTI ON
OVER- THE- COUNTER DRUGS APPROVED OR REGULATED BY THE FOOD AND DRUG ADM N-
| STRATI ON.

4. (A) ANY PERSON, FIRM CORPCRATI ON, PARTNERSHI P, ASSCCI ATION, LIMT-
ED LI ABI LI TY COVPANY, OR OTHER ENTITY THAT VI OLATES THE PROVI SIONS OF
TH'S SECTION BY SELLING OFFERI NG TO SELL, OR G VI NG AWAY AS EI THER A
RETAI L OR WHOLESALE PROMOTI ON, A SEXUAL PERFORVANCE DI ETARY SUPPLEMENT
OR A FOOD THAT CONTAI NED AN UNSAFE SEXUAL PERFORVANCE FOOD ADDI Tl VE,
SHALL BE SUBJECT TO A PENALTY OF NOT MORE THAN TWO THOUSAND DOLLARS FOR
A FIRST VI OLATION, A PENALTY OF NOT MORE THAN FI VE THOUSAND DOLLARS FOR
A SECOND VI OLATI ON, AND UPON A THI RD VI OLATI ON, THE DEN AL, SUSPENSI ON
OR CANCELLATION OF ANY STATE | SSUED LI CENSE FOR THE SALE OF ALCOHOL,
Cl GARETTES OR LOTTERY TI CKETS FOR A PERI OD OF FI VE YEARS, RECOVERABLE | N
AN ACTI ON BY ANY ENFORCEMENT AUTHORI TY DESI GNATED BY ANY MUNI Cl PALI TY OR
PCLI TI CAL SUBDI VI SION. THE ENFORCEMENT AUTHORITY SHALL NOTIFY THE
DEPARTMENT OF AGRI CULTURE AND MARKETS OF ANY VI CLATION OF TH S SECTI ON.

(B) THE DEPARTMENT OF AGRICULTURE AND MARKETS SHALL ESTABLI SH AND
MAI NTAI N AN | NTERNAL DATABASE OF VI OLATIONS OF THI'S SECTI ON | NCLUDI NG
THE NAME AND ADDRESS OF THE VI OLATOR, THE NUMBER OF VI OLATI ONS COWM TTED
BY SUCH PERSON OR ENTITY AND A DESCRI PTI ON OF EACH VI OLATI ON. UPON A
TH RD VI OLATI ON, AFTER NOTI FI CATI ON BY THE ENFORCEMENT AUTHORI TY, THE
DEPARTMENT OF AGRI CULTURE AND MARKETS SHALL NOTI FY THE APPROPRI ATE STATE
AGENCY TO DENY, SUSPEND OR CANCEL A VI OLATOR S LI CENSE FOR THE SALE OF
ALCOHCL, Cl GARETTES OR LOTTERY TI CKETS FOR A PERI GD OF FI VE YEARS.

5. I'T SHALL BE A DEFENSE THAT ANY PERSON, FI RM CORPORATI ON, PARTNER-
SHI P, ASSOCI ATI ON, LIMTED LI ABI LI TY COVWANY OR OTHER ENTI TY THAT SOLD,
OFFERED FOR SALE OR GAVE AVWAY, FOR EI THER RETAIL, WHOLESALE OR PROMO-
TI ONAL PURPCOSES, A DI ETARY SUPPLEMENT, DI D NOT HAVE KNOWLEDGE THAT THE
DI ETARY SUPPLEMENT WAS A SEXUAL PERFORVANCE DI ETARY SUPPLEMENT, OR THAT
THE FOOD CONTAI NED AN UNSAFE SEXUAL PERFORVANCE FOOD ADDI Tl VE, | F SUCH
KNOW.EDGE WAS NOT REASONABLY DI SCOVERABLE.

6. EVERY PLACE LOCATED WTH N TH S STATE, WHERE DI ETARY SUPPLEMENTS
AND FOOD ARE SCOLD, SHALL BE SUBJECT TO | NSPECTI ON BY THE DEPARTMENT OF
AGRI CULTURE AND MARKETS WHICH SHALL HAVE THE POMNER TO | NSPECT THE
PRODUCTS COVERED BY THI S SECTI ON, TO OPEN AND EXAM NE THE CONTENTS THER-
ECF AND THE POVNER TO SEI ZE AND HOLD FOR EVI DENCE ANY PRODUCT, | N VWHCLE
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OR I N PART, WH CH THE DEPARTMENT OF AGRI CULTURE AND MARKETS HAS REASON
TO BELIEVE IS SOLD I N VI OLATI ON OF THI S SECTI ON.

7. THE DEPARTMENT OF HEALTH, | N CONJUNCTI ON W TH THE DEPARTMENT OF
AGRI CULTURE AND MARKETS, SHALL ESTABLISH AND MAINTAIN A DATABASE OF
KNOM SEXUAL PERFORMANCE DI ETARY SUPPLEMENTS OR UNSAFE SEXUAL PERFORM
ANCE FOOD ADDI Tl VES. THE DATABASE SHALL BE PUBLI SHED ON THE DEPARTMENT
OF HEALTH S WEBSI TE SO THAT CONSUMERS, RETAILERS, AND LAW ENFORCEMENT
AGENCI ES CAN ACCESS | NFORMATI ON | NCLUDI NG, BUT NOT LIMTED TO, A LIST OF
THE BRAND NAMES OF PRODUCTS KNOWN TO VI OLATE THI' S SECTI ON AND | MAGES OF
THEI R PACKAG NG THE WEBSI TE SHALL | NCLUDE A STATEMENT | NDI CATI NG THAT
SUCH | NFORMATI ON | S BEI NG PROVI DED AS A RESOURCE FOR CONSUMERS, RETAIL-
ERS, AND LAW ENFORCEMENT; AND SUCH | NFORMATI ON MAY NOT BE COVPREHENSI VE.
NEl THER THE DEPARTMENT OF HEALTH NOR THE DEPARTMENT OF AGRI CULTURE AND
MARKETS SHALL BE LI ABLE FOR ANY ECONOM C HARM PERSONAL | NJURY, OR DEATH
THAT MAY RESULT FROM | NFORVATI ON | NCLUDED IN, OR OM TTED FROM THE DATA-
BASE.

8. (A) WTHI N THI RTY DAYS OF THE EFFECTI VE DATE OF THIS SECTION, THE
DEPARTMENT OF AGRICULTURE AND MARKETS SHALL DEVELOP AND | MPLEMENT AN
OUTREACH PROGRAM IN THE MANNER | T DEEMS MOST EFFECTIVE, TO |NFORM
VHOLESALERS, MANUFACTURERS AND RETAI LERS OF THE PROHI BI TI ON ON THE SALE
OF SEXUAL PERFORMANCE DI ETARY SUPPLEMENTS AND FOOD CONTAI NI NG UNSAFE
SEXUAL PERFORVANCE FOOD ADDI TI VES UNDER THI' S SECTI ON AND THE PENALTI ES
FOR A VI OLATION OF THI S SECTI ON.

(B) THE DEPARTMENT OF AGRICULTURE AND MARKETS |S AUTHORIZED AND
EMPOAERED TO ENTER | NTO CONTRACTUAL AGREEMENTS W TH PUBLI C AND PRI VATE
ORGANI ZATI ONS TO DEVELOP AND | MPLEMENT SUCH AN OUTREACH PROGRAM

S 2. Paragraphs (e) and (f) of subdivision 2 of section 480 of the tax
| aw, as anended by chapter 744 of the |aws of 1990, are anended and a
new paragraph (g) is added to read as fol |l ows:

(e) Any controlling person of such applicant has commtted any of the
acts specified in subdivision three of this section within the preceding
five years, [or]

(f) Such applicant or any controlling person has been finally deter-
mned to have violated any of the provisions of this article or article
twenty-A of this chapter, or any rule or regul ati on adopted pursuant to
this article or article twenty-A of this chapter[.], OR

(G SUCH APPLI CANT OR ANY CONTROLLI NG PERSON HAS BEEN DETERM NED TO
HAVE VI OLATED SUBDI VI SI ON ONE OF SECTI ON THREE HUNDRED NI NETY-ONE-T OF
THE GENERAL BUSINESS LAW THREE OR MORE TI MES DURI NG A PERI OD OF FI VE
YEARS, | N SUCH CASE THE VI OLATOR SHALL BE DEN ED A LI CENSE FOR A PERI CD
OF FI VE YEARS AFTER THE LAST SUCH VI OLATI ON.

S 3. Subparagraphs (iii) and (iv) of paragraph (b) of subdivision 3 of
section 480 of the tax |l aw, subparagraph (iii) as added by chapter 860
of the laws of 1987 and subparagraph (iv) as amended by chapter 61 of
the laws of 1989, are anmended and a new subparagraph (v) is added to
read as foll ows:

(ii1) Has inpersonated any person represented to be a whol esal e deal er
under this article but not in fact |icensed under this section, [or]

(iv) Has knowi ngly aided and abetted the sale of cigarettes or tobacco
products by a person which such licensee or controlling person knows (A)
has not been |icensed by the conm ssioner of taxation and finance and
(B) is a wholesale dealer pursuant to the terns of subdivision eight of
section four hundred seventy of this chapter[.], OR

(V) HAS BEEN DETERM NED TO HAVE VI OLATED SUBDI VI SION ONE OF SECTION
THREE HUNDRED NI NETY-ONE-T OF THE GENERAL BUSI NESS LAW THREE OR MORE
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TI MES DURI NG A PERIOD OF FI VE YEARS, I N SUCH CASE THE VI OLATOR S LI CENSE
SHALL BE CANCELLED OR SUSPENDED FOR A PERI OD OF Fl VE YEARS.

S 4. Subdivision a of section 1605 of the tax |aw, as anmended by chap-
ter 217 of the laws of 2011, is anended to read as foll ows:

a. The division my license as agents to sell lottery tickets such
persons as in its opinion will best serve public convenience, except
that no Ilicense shall be issued to any person to engage in business

exclusively as a lottery sales agent; AND PROVIDED, FURTHER, THAT NO
LICENSE SHALL BE |1SSUED TO ANY PERSON WHO HAS BEEN DETERM NED TO HAVE
VI OLATED SUBDI VI SI ON ONE OF SECTI ON THREE HUNDRED NI NETY-ONE-T OF THE
GENERAL BUSI NESS LAW THREE OR MORE TI MES DURI NG A PERI OD OF FI VE YEARS

I N SUCH CASE THE VI OLATOR SHALL BE DEN ED A LI CENSE FOR A PERI OD OF FI VE
YEARS AFTER THE LAST SUCH VI OLATI ON. The division may |icense such
persons as in its opinion are suitable to participate in video lottery
gam ng pursuant to section sixteen hundred seventeen-a of this article.

S 5. Section 1607 of the tax law is amended by addi ng a new subdi vi -
sioni to read as foll ows:

. THREE OR MORE VIOLATIONS OF SUBDIVISION ONE OF SECTION THREE
HUNDRED NI NETY-ONE-T OF THE GENERAL BUSI NESS LAW W THI N ANY PERI OD OF
FIVE YEARS, IN WHI CH CASE, THE DIVISION SHALL SUSPEND THE VIOLATOR S
LI CENSE FOR A PERI OD OF FI VE YEARS

S 6. Section 105 of the al coholic beverage control |aw is anended by
addi ng a new subdivision 4 to read as fol |l ows:

4. NO PERSON SHALL RECEI VE A LI CENSE TO ENGAGE IN THE RETAIL SALE OF
ALCOHOLI C BEVERAGES FOR OFF- PREM SES CONSUMPTI ON, WHO HAS BEEN DETER-
M NED TO HAVE VI OLATED SUBDI VI SI ON ONE OF SECTI ON THREE HUNDRED NI NETY-
ONE-T OF THE GENERAL BUSI NESS LAW THREE OR MORE TI MES DURI NG A PERI OD
OF FI VE YEARS, I N SUCH CASE THE VI OLATOR SHALL BE DENI ED A LI CENSE FOR A
PERI OD OF FI VE YEARS AFTER THE LAST SUCH VI OLATI ON

S 7. Section 106 of the al coholic beverage control law is anended by
addi ng a new subdivision 4-b to read as foll ows:

4-B. NO PERSON SHALL RECEI VE A LI CENSE TO ENGAGE I N THE RETAIL SALE OF
ALCOHOLI C BEVERAGES FOR ON PREM SES CONSUMPTI ON, WHO HAS BEEN DETERM NED
TO HAVE VI OLATED SUBDI VI SI ON ONE OF SECTI ON THREE HUNDRED NI NETY- ONE- T
OF THE GENERAL BUSI NESS LAW THREE OR MORE TI MES DURI NG A PERI OD OF FI VE
YEARS, | N SUCH CASE THE VI OLATOR SHALL BE DEN ED A LI CENSE FOR A PERI CD
OF FI VE YEARS AFTER THE LAST SUCH VI CLATI ON

S 8. Section 118 of the al coholic beverage control |aw is anended by
addi ng a new subdivision 1-a to read as foll ows:

1-A. A LICENSE OR PERM T | SSUED PURSUANT TO TH' S CHAPTER SHALL BE
SUSPENDED FOR A PERI OD OF FlI VE YEARS WHEN THE HOLDER THEREOF HAS BEEN
DETERM NED TO HAVE VI OLATED SUBDI VI SION ONE OF SECTION THREE HUNDRED
NI NETY-ONE-T OF THE GENERAL BUSI NESS LAW THREE OR MORE TI MES DURI NG A
PERI OD OF FI VE YEARS.

S 9. This act shall take effect on the one hundred eightieth day after
it shall have becone a | aw



