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STATE OF NEW YORK

5875--A
2015- 2016 Regul ar Sessi ons
I N SENATE
June 9, 2015

I ntroduced by Sens. NOZZOLI O GALLIVAN -- read twi ce and ordered print-
ed, and when printed to be conmtted to the Committee on Rules --
commttee discharged, bill anended, ordered reprinted as anended and
recommtted to said commttee

AN ACT to anend the crimnal procedure law, the fam |y court act and the
executive law, in relation to statenments of those accused of crines
and eyewitness identifications, to enhance crimnal investigations and
prosecutions and to pronote confidence in the crimnal justice system
of this state

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 60.45 of the crimnal procedure |aw is anended by
addi ng a new subdivision 3 to read as fol |l ows:

3. (A WHERE A PERSON IS SUBJECT TO CUSTODI AL | NTERROGATION BY A
PUBLI C SERVANT AT A DETENTION FACILITY, THE ENTI RE CUSTODI AL | NTERRO
GATI ON, | NCLUDI NG THE G VI NG OF ANY REQUI RED ADVI CE OF THE RI GHTS OF THE
| NDI VI DUAL BEI NG QUESTI ONED, AND THE WAI VER OF ANY RIGHTS BY THE | NDI -
VI DUAL, SHALL BE RECORDED BY AN APPROPRI ATE VI DEO RECORDI NG DEVI CE | F
THE | NTERROGATI ON | NVOLVES A CLASS A-1 FELONY, EXCEPT ONE DEFINED |IN
ARTI CLE TWO HUNDRED TWENTY OF THE PENAL LAW FELONY OFFENSES DEFI NED | N
SECTI ON 130. 95 AND 130.96 OF THE PENAL LAW OR A FELONY OFFENSE DEFI NED
IN ARTICLE ONE HUNDRED TWENTY-FIVE OR ONE HUNDRED THI RTY OF SUCH LAW
THAT IS DEFI NED AS A CLASS B VI OLENT FELONY OFFENSE | N SECTION 70.02 OF
THE PENAL LAW FOR PURPCSES OF TH S PARAGRAPH, THE TERM " DETENTI ON
FACI LI TY" SHALL MEAN A POLI CE STATION, CORRECTIONAL FACILITY, HOLD NG
FACILITY FOR PRI SONERS, PROSECUTOR S OFFICE OR OTHER FACI LI TY WHERE
PERSONS ARE HELD | N DETENTI ON I N CONNECTI ON W TH CRIM NAL CHARGES THAT
HAVE BEEN OR MAY BE FI LED AGAI NST THEM

(B) NO CONFESSI ON, ADM SSI ON OR OTHER STATEMENT SHALL BE SUBJECT TO A
MOTI ON TO SUPPRESS PURSUANT TO SUBDI VI SION THREE OF SECTION 710.20 OF
THI S CHAPTER BASED SOLELY UPON THE FAI LURE TO VI DEO RECORD SUCH | NTERRO-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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GATION IN A DETENTION FACILITY AS DEFINED IN PARAGRAPH (A) OF TH' S
SUBDI VI SI ON. HOWNEVER, WHERE THE PEOPLE OFFER | NTO EVI DENCE A CONFESSI ON,
ADM SS| ON OR OTHER STATEMENT MADE BY A PERSON | N CUSTODY W TH RESPECT TO
HS OR HER PARTIClI PATI ON OR LACK OF PARTI Cl PATI ON I N AN OFFENSE SPECI -
FIED I N PARAGRAPH (A) OF THIS SUBDIVISION, THAT HAS NOTI BEEN VIDEO
RECORDED, THE COURT SHALL CONSI DER THE FAI LURE TO RECORD AS A FACTOR,
BUT NOT AS THE SOLE FACTOR, | N ACCORDANCE WTH PARAGRAPH (C) OF THI'S
SUBDI VISION | N DETERM NI NG WHETHER SUCH CONFESSI ON, ADM SSI ON OR OTHER
STATEMENT SHALL BE ADM SSI BLE.

(C) NOTW THSTANDI NG THE REQUI REMENT OF PARAGRAPH (A) OF THIS SuBDI VI -
SION, UPON A SHOWNNG OF GOOD CAUSE BY THE PROSECUTOR, THE CUSTODI AL
| NTERROGATI ON NEED NOT BE RECORDED. GOOD CAUSE SHALL | NCLUDE, BUT NOT BE
LIMTED TO

(1) |'F ELECTRONI C RECORDI NG EQUI PMENT MALFUNCTI ONS.

(1) I'F ELECTRONI C RECORDI NG EQUI PMENT |'S NOT AVAI LABLE BECAUSE | T WAS
OTHERW SE BEI NG USED.

(11'1) IF STATEMENTS ARE MADE |IN RESPONSE TO QUESTIONS THAT ARE
ROUTI NELY ASKED DURI NG ARREST PROCESSI NG

(1V) | F THE STATEMENT | S SPONTANEOUSLY MADE BY THE SUSPECT AND NOT I N
RESPONSE TO PQOLI CE QUESTI ONI NG

(V) |F THE STATEMENT | S MADE DURI NG AN | NTERROGATI ON THAT | S CONDUCTED
WHEN THE | NTERVI EMER | S UNAWARE THAT A QUALI FYI NG OFFENSE HAS OCCURRED.

(M) I'F THE STATEMENT | S MADE AT A LOCATI ON OTHER THAN THE "I NTERVI EW
ROOM' BECAUSE THE SUSPECT CANNOT BE BROUGHT TO SUCH ROOM E. G, THE
SUSPECT IS IN A HOSPI TAL OR THE SUSPECT IS OQUT OF STATE AND THAT STATE
I S NOT GOVERNED BY A LAW REQUI RI NG THE RECORDATI ON OF AN | NTERROGATI ON.

(M1) | F THE STATEMENT | S MADE AFTER A SUSPECT HAS REFUSED TO PARTI C
| PATE | N THE | NTERROGATION | F I T I S RECORDED, AND APPROPRI ATE EFFORT TO
DOCUMENT SUCH REFUSAL |'S MADE.

(M) I'F SUCH STATEMENT |'S NOT RECORDED AS A RESULT OF AN | NADVERTENT
ERROR OR OVERSI GHT, NOT THE RESULT OF ANY | NTENTI ONAL CONDUCT BY LAW
ENFORCEMENT PERSONNEL.

(IX) IF 1T IS LAWENFORCEMENT' S REASONABLE BELI EF THAT SUCH RECORDI NG
WOULD JEOPARDI ZE THE SAFETY OF ANY PERSON OR REVEAL THE | DENTITY OF A
CONFI DENTI AL | NFORMANT.

(X) |F SUCH STATEMENT | S MADE AT A LOCATI ON NOT EQUI PPED WTH A VI DEO
RECORDI NG DEVICE AND THE REASON FOR USING THAT LOCATION IS NOT TO
SUBVERT THE | NTENT OF THE LAW FOR PURPCSES CF THIS SECTION, THE TERM
"LOCATI ON' SHALL | NCLUDE THOSE LOCATI ONS SPECI FI ED | N PARAGRAPH (B) OF
SUBDI VI SI ON FOUR OF SECTION 305.2 OF THE FAM LY COURT ACT.

(D) IN THE EVENT THE COURT FI NDS THAT THE PEOPLE HAVE NOT SHOWMN GOOD
CAUSE FOR THE NON-RECORDING OF THE CONFESSI ON, ADM SSI ON, OR OTHER
STATEMENT, BUT DETERM NES THAT A NON- RECORDED CONFESSI ON, ADM SSION OR
OTHER STATEMENT |S NEVERTHELESS ADM SSI BLE BECAUSE | T WAS VOLUNTARI LY
MADE THEN, UPON REQUEST OF THE DEFENDANT, THE COURT MJST | NSTRUCT THE
JURY THAT THE PEOPLE' S FAlI LURE TO RECORD THE DEFENDANT' S CONFESSI ON,
ADM SSI ON OR OTHER STATEMENT AS REQUI RED BY THI S SECTI ON MAY BE WEI GHED
AS A FACTOR, BUT NOT AS THE SOLE FACTOR, | N DETERM NI NG WHETHER SUCH
CONFESSI ON, ADM SSI ON OR OTHER STATEMENT WAS VOLUNTARILY MADE, OR WAS
MADE AT ALL.

(E) VIDEO RECORDI NG AS REQUI RED BY THI S SECTI ON SHALL BE CONDUCTED I N
ACCORDANCE W TH STANDARDS ESTABLI SHED BY RULE OF THE DIVISION OF CRIM -
NAL JUSTI CE SERVI CES.

S 2. Subdivision 3 of section 344.2 of the famly court act is renum
bered subdi vision 4 and a new subdivision 3 is added to read as foll ows:
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3. WHERE A RESPONDENT IS SUBJECT TO CUSTODI AL | NTERROGATION BY A
PUBLIC SERVANT AT A FACILITY SPECIFIED IN SUBDI VI SI ON FOUR OF SECTI ON
305.2 OF TH' S ARTI CLE, THE ENTI RE CUSTODI AL | NTERROGATI ON, | NCLUDI NG THE
G VING OF ANY REQUIRED ADVICE OF THE RIGHTS OF THE | ND VIDUAL BElI NG
QUESTIONED, AND THE WAIVER OF ANY RI GHTS BY THE | NDI VI DUAL, SHALL BE
RECORDED AND GOVERNED | N ACCORDANCE W TH THE PROVI SIONS OF PARAGRAPHS
(A), (B), (C, (D) AND (E) OF SuBDI VI SI ON THREE OF SECTI ON 60.45 OF THE
CRI M NAL PROCEDURE LAW

S 3. Section 60.25 of the crimnal procedure | aw, subparagraph (ii) of
par agraph (a) of subdivision 1 as anmended by chapter 479 of the |aws of
1977, is amended to read as foll ows:

S 60.25 Rules of evidence; identification by nmeans of previous recogni-
tion, in absence of present identification.

1. In any cri m nal proceedi ng in which the defendant's conmm ssion of
an offense is in issue, testinony as provided in subdivision two nay be
given by a w tness when:

(a) Such witness testifies that:

(i) He OR SHE observed the person clained by the people to be the
defendant either at the tine and place of the conm ssion of the offense
or upon sone ot her occasion relevant to the case; and

(ii) On a subsequent occasi on he OR SHE observed, under circunstances
consistent with such rights as an accused person may derive under the
constitution of this state or of the United States, a person OR  WHERE
THE OBSERVATION 1S MADE PURSUANT TO A BLIND OR BLI NDED PROCEDURE AS
DEFI NED | N PARAGRAPH (C) OF THI'S SUBDI VI SI ON, A PI CTORI AL, PHOTOGRAPHI C
ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON OF A PERSON whom he OR
SHE recogni zed as the sanme person whom he OR SHE had observed on the
first or incrimnating occasion; and

(ii1) He OR SHE is unable at the proceeding to state, on the basis of
present recollection, whether or not the defendant is the person in
guestion; and

(b) It 1is westablished that the defendant is in fact the person whom
the wi tness observed and recognized OR WHOSE PICTORI AL, PHOTOGRAPHI C
ELECTRONI C, FILMED OR VI DEO RECORDED REPRODUCTI ON THE W TNESS OBSERVED
AND RECOGNI ZED on the second occasion. Such fact nay be established by
testinmony of another person or persons to whomthe wtness pronptly
decl ared his OR HER recognition on such occasi on AND BY SUCH PICTORI AL,
PHOTOGRAPHI C, ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON.

(O FOR PURPCSES OF THI'S SECTION, A "BLIND OR BLI NDED PROCEDURE" | S
ONE | N WHI CH THE W TNESS | DENTI FIES A PERSON | N AN ARRAY OF PICTORI AL,
PHOTOGRAPHI C, ELECTRONIC, FILMED OR VI DEO RECORDED REPRODUCTI ONS UNDER
Cl RCUMBTANCES WHERE, AT THE TI ME THE | DENTI FI CATION | S MADE, THE PUBLIC
SERVANT ADM NI STERI NG SUCH PROCEDURE: (1) DOES NOT KNOW WHI CH PERSON | N
THE ARRAY | S THE SUSPECT, OR (I1) DOES NOT KNOWWHERE THE SUSPECT IS IN
THE ARRAY VIEWED BY THE WTNESS. THE FAI LURE OF A PUBLI C SERVANT TO
FOLLOW SUCH A PROCEDURE SHALL BE ASSESSED SOLELY FOR PURPCSES OF THI'S
ARTI CLE AND SHALL RESULT IN THE PRECLUSI ON OF TESTI MONY REGARDI NG THE
| DENTI FI CATI ON PROCEDURE AS EVI DENCE | N CHI EF, BUT SHALL NOT CONSTI TUTE
A LEGAL BASIS TO SUPPRESS EVI DENCE MADE PURSUANT TO SUBDI VI SION SI X OF
SECTI ON 710.20 OF THI S CHAPTER. THI S ARTI CLE NEI THER LI M TS NOR EXPANDS
SUBDI VI SI ON SI X OF SECTI ON 710.20 OF THI S CHAPTER

2. Under circunstances prescribed in subdivision one OF TH S SECTI ON,
such witness may testify at the crimnal proceeding that the person whom
he OR SHE observed and recognized OR WHOSE PICTORI AL, PHOTOGRAPHI C
ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON HE OR SHE OBSERVED AND
RECOGNI ZED on the second occasion is the sane person whom he OR SHE
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observed on the first or incrimnating occasion. Such testinony,
together with the evidence that the defendant is in fact the person whom
the wtness observed and recognized OR WHOSE PI CTORI AL, PHOTOGRAPHI C,
ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON HE OR SHE OBSERVED AND
RECOGNI ZED on the second occasi on, constitutes evidence in chief.

S 4. Section 60.30 of the crimnal procedure |aw, as anmended by chap-
ter 479 of the laws of 1977, is anended to read as foll ows:

S 60. 30 Rules of evidence; identification by neans of previous recogni-
tion, in addition to present identification.

In any crimnal proceeding in which the defendant's conmm ssion of an
offense is in issue, a witness who testifies that (a) he OR SHE observed
the person clained by the people to be the defendant either at the tine
and place of the conmm ssion of the offense or upon sonme other occasion
rel evant to the case, and (b) on the basis of present recollection, the
defendant is the person in question and (c) on a subsequent occasion he
OR SHE observed t he defendant, OR WHERE THE OBSERVATI ON | S MADE PURSUANT
TO A BLI ND OR BLI NDED PROCEDURE, AS DEFINED I N THE CLOSI NG PARAGRAPH OF
SUBDI VISION ONE OF SECTION 60.25 OF THIS ARTICLE, A PICTORI AL, PHOTO
GRAPHI C, ELECTRONIC, FILVMED OR VIDEO RECORDED REPRODUCTION OF THE
DEFENDANT, under circunstances consistent with such rights as an accused
person may derive under the constitution of this state or of the United
States, and then also recognized himOR HER OR THE PICTORI AL, PHOTO
GRAPHI C, ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON OF HI M OR HER
as the sane person whom he OR SHE had observed on the first or incrim-
nating occasion, may, in addition to making an identification of the
defendant at the <crimnal proceeding on the basis of present recol -
| ection as the person whom he OR SHE observed on the first or incrim-
nating occasion, also describe his OR HER previous recognition of the
def endant and testify that the person whom he OR SHE observed OR WHCSE
PI CTORI AL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR VI DEO RECORDED REPROD-
UCTI ON HE OR SHE OBSERVED on such second occasion is the sane person
whom he OR SHE had observed on the first or incrimnating occasion.
Such testinmony AND SUCH PI CTORI AL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR
VI DEO RECORDED REPRODUCTI ON constitutes evidence in chief.

S 5. Subdivision 6 of section 710.20 of the crimnal procedure |aw, as
amended by chapter 8 of the laws of 1976 and as renunbered by chapter
481 of the laws of 1983, is anended to read as foll ows:

6. Consists of potential testinony regarding an observation of the
defendant either at the time or place of the conm ssion of the offense
or upon sone ot her occasion relevant to the case, which potential testi-
nony woul d not be admni ssi bl e upon the prospective trial of such charge
owng to an inproperly made previous identification of the defendant OR
OF A PICTORI AL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR VIDEO RECORDED
REPRODUCTI ON OF THE DEFENDANT by the prospective witness. A CLAI M THAT
THE PREVI OUS | DENTI FI CATI ON OF THE DEFENDANT OR OF A PICTORI AL, PHOTO
GRAPHI C, ELECTRONIC, FILMED OR VIDEO RECORDED REPRODUCTION OF THE
DEFENDANT BY A PROSPECTI VE W TNESS DI D NOT COVPLY W TH PARAGRAPH (C) OF
SUBDI VISION ONE OF SECTION 60.25 OF TH 'S CHAPTER OR W TH THE PROTOCOL
PROVULGATED | N ACCORDANCE W TH SUBDI VI SION TWENTY OF SECTION EIGHT
HUNDRED THI RTY- SEVEN OF THE EXECUTI VE LAW SHALL NOT CONSTI TUTE A LEGAL
BASI S TO SUPPRESS EVI DENCE PURSUANT TO THI'S SUBDI VI SION. A CLAIM THAT A
PUBLI C SERVANT FAI LED TO COVPLY W TH PARAGRAPH (C) OF SUBDI VI SI ON ONE OF
SECTION 60.25 OF TH S CHAPTER OR OF SUBDI VI SI ON TWENTY OF SECTI ON El GHT
HUNDRED THI RTY- SEVEN OF THE EXECUTI VE LAW SHALL NEI THER EXPAND NOR LIM T
THE RI GHTS AN ACCUSED PERSON MAY DERI VE UNDER THE CONSTITUTION OF TH'S
STATE OR OF THE UNI TED STATES.
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S 6. Subdivision 1 of section 710.30 of the crimnal procedure |aw, as
separately anended by chapters 8 and 194 of the laws of 1976, is anmended
to read as foll ows:

1. Wienever the people intend to offer at a trial (a) evidence of a
statenment nade by a defendant to a public servant, which statenment if
involuntarily made would render the evidence thereof suppressible upon
notion pursuant to subdivision three of section 710.20, or (b) testinony
regardi ng an observation of the defendant either at the tine or place of
t he conm ssion of the offense or upon some other occasion relevant to
the case, to be given by a witness who has previously identified himOR
HER OR A PI CTORI AL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR VIDEO RECORDED
REPRODUCTI ON OF HIM OR HER as such, they nust serve upon the defendant a
notice of such intention, specifying the evidence intended to be
of f er ed.

S 7. Section 343.3 of the famly court act, as added by chapter 920 of
the laws of 1982, is anended to read as foll ows:

S 343.3. Rules of evidence; identification by means of previous recog-
nition in absence of present identification. 1. In any juvenile delin-
guency proceeding in which the respondent's conmi ssion of a crinme is in
i ssue, testinmony as provided in subdivision two nay be given by a
Wi t ness when:

(a) such witness testifies that:

(i) he OR SHE observed the person clained by the presentnent agency to
be the respondent either at the tinme and place of the comm ssion of the
crime or upon sone other occasion relevant to the case; and

(ii) on a subsequent occasi on he OR SHE observed, under circunstances
consistent with such rights as an accused person may derive under the
constitution of this state or of the United States, a person, OR, WHERE
THE OBSERVATION 1S MADE PURSUANT TO A BLIND OR BLI NDED PROCEDURE AS
DEFI NED HEREIN, A PI CTORI AL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR VIDEO
RECORDED REPRCDUCTI ON OF A PERSON whom he OR SHE recogni zed as the sane
per son whom he OR SHE had observed on the first incrimnating occasion;
and

(ii1) he OR SHE is unable at the proceeding to state, on the basis of
present recollection, whether or not the respondent is the person in
guestion; and

(b) it is established that the respondent is in fact the person whom
the wi tness observed and recognized OR WHOSE PICTORI AL, PHOTOGRAPHI C
ELECTRONI C, FILMED OR VI DEO RECORDED REPRODUCTI ON THE W TNESS OBSERVED
AND RECOGNI ZED on the second occasion. Such fact may be established by
testinmony of another person or persons to whomthe wtness pronptly
decl ared his OR HER recognition on such occasi on AND BY SUCH PICTORI AL,
PHOTOGRAPHI C, ELECTRONI C, FI LMED OR VI DEO RECORDED REPRODUCTI ON.

(O FOR PURPCSES OF THI'S SECTION, A "BLIND OR BLI NDED PROCEDURE" | S
ONE | N WHI CH THE W TNESS | DENTI FIES A PERSON | N AN ARRAY OF PICTORI AL,
PHOTOGRAPHI C, ELECTRONIC, FILMED OR VI DEO RECORDED REPRODUCTI ONS UNDER
Cl RCUMBTANCES WHERE, AT THE TI ME THE | DENTI FI CATION | S MADE, THE PUBLIC
SERVANT ADM NI STERI NG SUCH PROCEDURE: (1) DOES NOT KNOW WHI CH PERSON | N
THE ARRAY | S THE SUSPECT, OR (I1) DOES NOT KNOWWHERE THE SUSPECT IS IN
THE ARRAY VIEWED BY THE WTNESS. THE FAI LURE OF A PUBLI C SERVANT TO
FOLLOW SUCH A PROCEDURE SHALL BE ASSESSED SOLELY FOR PURPCSES OF THI'S
ARTI CLE AND SHALL RESULT IN THE PRECLUSI ON OF TESTI MONY REGARDI NG THE
| DENTI FI CATI ON PROCEDURE AS EVI DENCE | N CHI EF, BUT SHALL NOT CONSTI TUTE
A LEGAL BASIS TO SUPPRESS EVI DENCE MADE PURSUANT TO SUBDI VI SION SI X OF
SECTI ON 710.20 OF THE CRIM NAL PROCEDURE LAW TH'S ARTICLE NEI THER
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LIMTS NOT EXPANDS SUBDIVISION SIX OF SECTION 710.20 OF THE CRI M NAL
PROCEDURE LAW

2. Under circunstances prescribed in subdivision one, such witness nay
testify at the proceeding that the person whom he OR SHE observed and
recogni zed OR WHOSE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED OR VI DEO
RECORDED REPRODUCTI ON HE OR SHE OBSERVED AND RECOGNI ZED on the second
occasion is the sane person whomhe OR SHE observed on the first or
incrimnating occasion. Such testinony, together with the evidence that
the respondent is in fact the person whomthe w tness observed and
recogni zed OR WHOSE PI CTORI AL, PHOTOGRAPHI C, ELECTRONI C, FILMED OR VI DEO
RECORDED REPRODUCTI ON HE OR SHE OBSERVED AND RECOGNI ZED on the second
occasi on, constitutes evidence in chief.

S 8. Section 343.4 of the famly court act, as added by chapter 920 of
the laws of 1982, is anended to read as foll ows:

S 343.4. Rules of evidence; identification by means of previous recog-
nition, in addition to present identification. In any juvenile delin-
guency proceeding in which the respondent's commission of a crine is in
issue, a wtness who testifies that: (a) he OR SHE observed the person
clai med by the presentnment agency to be the respondent either at the
time and place of the conm ssion of the crinme or upon some other occa-
sion relevant to the case, and (b) on the basis of present recollection,
the respondent is the person in question, and (c) on a subsequent occa-
sion he OR SHE observed the respondent, OR WHERE THE OBSERVATION | S
MADE PURSUANT TO A BLI ND OR BLI NDED PROCEDURE, A PICTORI AL, PHOTOGRAPH-
IC, ELECTRONIC, FILMED OR VI DEO RECORDED REPRODUCTI ON OF THE RESPONDENT
under circunstances consistent with such rights as an accused person may
derive under the constitution of this state or of the United States, and
then al so recogni zed him OR HER OR THE PICTORI AL, PHOTOGRAPHI C, ELEC
TRONIC, FILVMED OR VI DEO RECORDED REPRODUCTI ON OF HHM OR HER as the sane
per son whom he OR SHE had observed on the first or incrimnating occa-
sion, may, in addition to nmaking an identification of the respondent at
t he del i nquency proceedi ng on the basis of present recollection as the
person whom he OR SHE observed on the first or incrimnating occasion,
al so describe his OR HER previous recognition of the respondent and
testify that the person whom he OR SHE observed OR WHOSE PI CTORI AL,
PHOTOGRAPHI C, ELECTRONI C, FILMED OR VI DEO RECORDED REPRODUCTION HE OR
SHE OBSERVED on such second occasion is the same person whom he OR SHE
had observed on the first or incrimnating occasion. Such testinmony AND
SUCH PICTORI AL, PHOTOGRAPHI C, ELECTRONIC, FILMED OR VIDEO RECORDED
REPRCDUCTI ON  constitutes evidence in chief. FOR PURPOSES OF TH' S
SECTI ON, A "BLIND OR BLI NDED PROCEDURE" SHALL BE AS DEFI NED | N PARAGRAPH
(©) OF SUBDI VI SI ON ONE OF SECTI ON 343.3 OF THI S PART.

S 9. Section 837 of the executive |law is amended by adding a new
subdi vision 20 to read as foll ows:

20. PROMULGATE A STANDARDI ZED AND DETAI LED WRI TTEN PROTOCOL THAT IS
GROUNDED | N EVI DENCE- BASED PRI NCI PLES FOR THE ADM NI STRATI ON OF PHOTO
GRAPHI C ARRAY AND LI VE LI NEUP | DENTI FI CATI ON PROCEDURES FOR POLI CE AGEN-
Cl ES AND STANDARDI ZED FORMS FOR USE BY SUCH AGENCIES IN THE REPORTI NG
AND RECORDI NG OF SUCH | DENTIFICATION PROCEDURE. THE PROTOCOL SHALL
ADDRESS THE FOLLOW NG TOPI CS

(A) THE SELECTI ON OF PHOTOGRAPHI C ARRAY AND LI VE LINEUP FILLER PHOTO
GRAPHS OR PARTI Cl PANTS;

(B) |INSTRUCTIONS G VEN TO A W TNESS BEFORE CONDUCTI NG A PHOTOGRAPHI C
ARRAY OR LI VE LI NEUP | DENTI FI CATI ON PROCEDURE

(C©) THE DOCUMENTATI ON AND PRESERVATI ON OF RESULTS OF A PHOTOGRAPHI C
ARRAY OR LI VE LI NEUP | DENTI FI CATI ON PROCEDURE
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(D) PROCEDURES FOR ELIClI TI NG AND DOCUMENTI NG THE W TNESS' S CONFI DENCE
IN HS OR HER | DENTI FI CATI ON FOLLON NG A PHOTOGRAPHI C ARRAY OR LIVE
LI NEUP | DENTI FI CATI ON PROCEDURE, | N THE EVENT THAT AN | DENTI FI CATION I S
MADE; AND

(E) PROCEDURES FOR ADM NI STERI NG A PHOTOGRAPHI C ARRAY OR LI VE LI NEUP
| DENTI FI CATI ON PROCEDURE | N A MANNER DESI GNED TO PREVENT OPPORTUNI Tl ES
TO | NFLUENCE THE W TNESS.

S 10. Subdivision 4 of section 840 of the executive |law is anended by
addi ng a new paragraph (c) to read as foll ows:

(C) DI SSEM NATE THE WRI TTEN POLICIES AND PROCEDURES PROMULGATED I N
ACCORDANCE W TH SUBDI VI SI ON TWENTY OF SECTI ON ElI GHT HUNDRED THI RTY- SEVEN
OF TH'S ARTICLE TO ALL POLI CE DEPARTMENTS IN THI S STATE AND | MPLEMENT A
TRAI NI NG PROGRAM FOR ALL CURRENT AND NEW PCLI CE OFFI CERS REGARDI NG THE
POLI Cl ES AND PROCEDURES ESTABLI SHED PURSUANT TO SUCH SUBDI VI SI ON.

S 11. This act shall take effect on the thirtieth day after it shall
have becone a | aw, provided, however, sections one and two of this act
shall take effect June 1, 2017 and apply to confessions, adm ssions or
statenments made on or after such effective date; provided, further,
sections three through ten of this act shall take effect Novenber 1,
2015.



