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STATE OF NEW YORK

5868
2015- 2016 Regul ar Sessi ons
I N SENATE
June 9, 2015

Introduced by Sen. RANZENHOFER -- read twi ce and ordered printed, and
when printed to be commtted to the Cormittee on Rul es

AN ACT to anend the not-for-profit corporation |law, the estates, powers
and trusts law and the religious corporations law, in relation to the
reform of charitable corporations

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivisions 6-a, 19, 21, 22, 23 and 25 of paragraph (a) of
section 102 of the not-for-profit corporation |aw, as added by chapter
549 of the |aws of 2013, are anended to read as foll ows:

(6-a) "Entire board" nmeans the total nunmber of directors entitled to
vote which the corporation would have if there were no vacancies. |If the
by-laws of the corporation provide that the board shall consist of a
fixed nunber of directors, then the "entire board" shall consist of that
nunber of directors. If the by-laws of any corporation provide that the
board may consist of a range between a m ni num and nmaxi mum nunber of
directors, AND THE NUMBER WTHIN THAT RANGE HAS NOT BEEN FIXED IN
ACCORDANCE W TH PARAGRAPH (A) OF SECTI ON SEVEN HUNDRED TWO OF THI S CHAP-
TER, then the "entire board" shall consist of the nunber of directors
wi thin such range that were el ected OR APPO NTED as of the nobst recently
hel d el ection of directors, AS WELL AS ANY DI RECTORS WHOSE TERMS HAVE
NOT YET EXPI RED

(19) An "affiliate" of a corporation neans any entity controlled by,
OR in control of, [or under common control with] such corporation.

(21) "lIndependent director"” means a director who: (i) is not, and has
not been within the last three years, an enployee of the corporation or
an affiliate of the corporation, and does not have a relative who is, or
has been within the |ast three years, a key enployee of the corporation
or an affiliate of the corporation; (ii) has not received, and does not
have a rel ative who has received, in any of the last three fiscal years,
nore than ten thousand dollars in direct conpensation from the corpo-
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ration or an affiliate of the corporation (other than reinbursenent for
expenses reasonably incurred as a director or reasonable conpensation
for service as a director as pernmtted by paragraph (a) of section 202
(CGeneral and special powers)); [and] (iii) is not a current enployee of
or does not have a substantial financial interest in, and does not have
a relative who is a current officer of or has a substantial financia

interest in, any entity that has nade paynents to, or received paynents
from the corporation or an affiliate of the corporation for property or
services in an anount which, in any of the last three fiscal years,

exceeds the | esser of twenty-five thousand dollars or two percent of
such entity's consolidated gross revenues; OR (1V) IS NOT AND DOES NOT
HAVE A RELATIVE WHO | S A CURRENT OMNER, VWHETHER WHOLLY OR PARTIALLY,

DI RECTOR, OFFICER OR EMPLOYEE OF THE CORPORATI ON' S OUTSI DE AUDI TOR OR
VWHO HAS WORKED ON THE CORPORATION' S AUDIT AT ANY TIME DURING THE PAST
THREE YEARS. For purposes of this [subparagraph] SUBDI VI SION, "paynent"”
does not include charitable contributions, DUES OR FEES PAID TO THE
CORPORATI ON  FOR  SERVI CES WHI CH THE CORPORATI ON PERFORMS AS PART OF I TS
NONPROFI T PURPCSES.

(22) "Relative" of an individual neans [his or her] (i) H'S OR HER
spouse[,] OR DOVESTI C PARTNER AS DEFI NED | N SECTI ON TVENTY- NI NE HUNDRED
NI NETY- FOUR-A OF THE PUBLI C HEALTH LAW (Il1) H'S OR HER ancestors,
brothers and sisters (whether whole or half blood), children (whether
natural or adopted), grandchildren, great-grandchildren[, and spouses];
OR (Il'l) THE SPOUSE OR DOVESTI C PARTNER of HI S OR HER brothers, sisters,
children, grandchildren, and great-grandchildren[; or (ii) domestic
partner as defined in section twenty-nine hundred ninety-four-a of the
public health | aw].

(23) "Related party" neans (i) any director, officer or key enpl oyee
of the corporation or any affiliate of the corporation, OR ANY OTHER
PERSON WHO EXERCI SES THE POWNERS OF DI RECTORS, OFFI CERS OR KEY EMPLOYEES
OVER THE AFFAI RS OF THE CORPORATI ON OR ANY AFFI LI ATE OF THE CORPORATI ON
(ii) any relative of any [director, officer or key enployee of the
corporation or any affiliate of the corporation] | ND VIDUAL DESCRI BED | N
CLAUSE (1) OF THIS SUBDIVISION, or (iii) any entity in which any indi-
vi dual described in clauses (i) and (ii) of this [subparagraph] SUBDI VI -
SION has a thirty-five percent or greater ownership or beneficial inter-
est or, in the case of a partnership or professional corporation, a
direct or indirect ownership interest in excess of five percent.

(25) "Key enployee" nmeans any person who is in a position to exercise
substantial influence over the affairs of the corporation, as referenced
in 26 USC S 4958(f)(1)(A) and further specified in 26 CFR S
53.4958-3(c), (d) and (e), or succeeding provisions TO THE EXTENT SUCH
PROVI SI ONS ARE APPLI CABLE

S 2. Paragraph (b) of section 515 of the not-for-profit corporation
law, as anended by chapter 549 of the |aws of 2013, is anended to read
as foll ows:

(b) A corporation nay pay conpensation in a reasonable anmount to
menbers, directors, or officers, for services rendered, and nay neke
di stributions of cash or property to nmenbers upon dissolution or fina
liquidation as permtted by this chapter. No person who may benefit from
such conpensation may be present at or otherw se participate in any
board or conmittee deliberation or vote concerning such person's conpen-
sation; provided that nothing in this section shall prohibit the board
or authorized conmttee fromrequesting that a person who may benefit
from such conpensation present information as background or answer ques-
tions at a conmttee or board neeting prior to the comencenent of
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del i berations or voting relating thereto. NOTHING IN THI'S SECTION OR I N
PARAGRAPH (H) OF SECTI ON SEVEN HUNDRED FI FTEEN OF THI S CHAPTER SHALL BE
CONSTRUED TO PROH BI T A DI RECTOR FROM DELI BERATI NG OR VOTI NG CONCERNI NG
COVPENSATION FOR SERVICE ON THE BOARD THAT IS TO BE MADE AVAI LABLE OR
PROVI DED TO ALL DI RECTORS OF THE CORPORATI ON ON THE SAME OR SUBSTANTI AL-
LY SI'M LAR TERME.

S 3. Paragraph (b) of section 702 of the not-for-profit corporation
law i s amended to read as foll ows:

(b) The nunber of directors may be increased or decreased by anendnent
of the by-laws or[, in the case of a corporation having nenbers,] by
action of the nenbers, or of the board under the specific provisions of
a by-law [adopted by the nenbers], subject to the following |imtations:

(1) |If the board is authorized by the by-laws to change the nunber of
di rectors, whether by anending the by-laws or by taking action under the
specific provisions of a by-law [adopted by the nenbers], such anmendnent
or action shall require the vote of a ngjority of the entire board.

(2) No decrease shall shorten the term of any incunbent director.

S 4. Paragraph (d) of section 708 of the not-for-profit corporation
| aw, as amended by chapter 173 of the laws of 1975 and as relettered by
chapter 314 of the laws of 1977, is amended to read as foll ows:

(d) Except as otherwi se provided in this chapter, the vote of a nmjor-
ity of the directors present at the tine of the vote, iif a quorum is
present at such tine, shall be the act of the board. DI RECTORS WHO ARE
PRESENT AT A MEETI NG BUT NOT PRESENT AT THE TIME OF A VOTE DUE TO A
CONFLI CT OF | NTEREST OR RELATED PARTY TRANSACTI ON SHALL BE DETERM NED TO
BE PRESENT AT THE TI ME OF THE VOTE FOR PURPOSES OF THI S PARAGRAPH

S 5. Paragraph (e) of section 712 of the not-for-profit corporation
| aw, as anended by chapter 549 of the |laws of 2013, is amended to read
as foll ows:

(e) Committees, other than conmttees of the board, whether created by
the board or by the nenbers, shall be comrmttees of the corporation.
[ Such cormittees of the corporation may be elected or appointed in the
same manner as officers of the corporation, but no] NO such conmttee
shall have the authority to bind the board. Provisions of this chapter
applicable to officers generally shall apply to nenbers of such commt-
tees. [Such] MEMBERS OF SUCH committees of the corporation, WHO MAY BE
NON- DI RECTORS, shall be elected or appointed in the manner set forth in
the by-laws, or if not set forth in the by-laws, in the sanme manner as
of ficers of the corporation.

S 6. Paragraph (e) of section 712-a of the not-for-profit corporation
| aw, as added by chapter 549 of the |aws of 2013, is anended to read as
fol | ows:

(e) Only independent directors nay participate in any board or comit -
tee deliberations or voting relating to mtters set forth in this
section, PROVIDED THAT NOTHI NG IN TH' S PARAGRAPH SHALL PRCHIBIT THE
BOARD OR DESI GNATED AUDI T COW TTEE FROM REQUESTI NG THAT A PERSON W TH
AN | NTEREST | N THE MATTER PRESENT | NFORMATI ON AS BACKGROUND OR ANSVER
QUESTIONS AT A COW TTEE OR BOARD MEETI NG PRI OR TO THE COMMENCEMENT OF
DELI BERATI ONS OR VOTI NG RELATI NG THERETO

S 7. Paragraphs (e), (f), (f) and (g) of section 715 of the not-for-
profit corporation |aw, paragraph (e) as anended and paragraphs (f), (f)
and (g) as added by chapter 549 of the |laws of 2013, are anended to read
as foll ows:

(e) The fixing of [salaries] COVWENSATI ON of officers, if not done in
or pursuant to the by-laws, shall require the affirnmative vote of a
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majority of the entire board unless a higher proportion is set by the
certificate of incorporation or by-I|aws.

(f) The attorney general nmay bring an action to enjoin, void or
rescind any related party transaction or proposed related party trans-
action that violates any provision of this chapter or was ot herw se not
reasonable or in the best interests of the corporation at the time the
transaction was approved, or to seek restitution, and the renoval of
directors or officers, or seek to require any person or entity to:

(1) Account for any profits made from such transaction, and pay them
to the corporation

(2) Pay the corporation the value of the use of any of its property or
ot her assets used in such transaction;

(3) Return or replace any property or other assets |lost to the corpo-
ration as a result of such transaction, together wth any incone or
appreciation lost to the corporation by reason of such transaction, or
account for any proceeds of sale of such property, and pay the proceeds
to the corporation together with interest at the legal rate; and

(4) Pay, in the case of willful and intentional conduct, an anount up
to doubl e the anobunt of any benefit inproperly obtained.

[(f)] (G The powers of the attorney general provided in this section

are in addition to all other powers the attorney general nay have under
this chapter or any other |aw

[(g)] (H No related party may participate in deliberations or voting
relating to [matters set forth in this section] A RELATED PARTY TRANS-

ACTION I N WH CH HE OR SHE HAS AN | NTEREST; provided that nothing in this
section shall prohibit the board or authorized conmttee fromrequesting
that a related party present informati on AS BACKGROUND OR ANSVER QUES-
TIONS concerning a related party transaction at a board or conmttee
neeting prior to the comencenent of deliberations or voting relating
t her et o.

S 8. Subdivision 3 of paragraph (b) of section 715-a of the not-for-
profit corporation |aw, as added by chapter 549 of the laws of 2013, is
amended to read as foll ows:

(3) a requirenent that the person with the conflict of interest not be
present at or participate in board or cormittee deliberation or vote on
the matter giving rise to such conflict, PROVIDED THAT NOTHING IN TH'S
SECTI ON SHALL PROHI BI T THE BOARD OR A COW TTEE FROM REQUESTI NG THAT THE
PERSON W TH THE CONFLI CT OF | NTEREST PRESENT | NFORMATI ON AS BACKGROUND
OR ANSVER QUESTIONS AT A COMW TTEE OR BOARD MEETING PRIOR TO THE
COMVENCEMENT OF DELI BERATI ONS OR VOTI NG RELATI NG THERETG,

S 9. Paragraph (c) of section 715-a of the not-for-profit corporation
| aw, as added by chapter 549 of the |aws of 2013, is anended to read as
fol | ows:

(c) The conflict of interest policy shall require that prior to the
initial election of any director, and annually thereafter, such director
shall conplete, sign and submt to the secretary of the corporation OR A
DESI GNATED COWPLI ANCE OFFICER a witten statenment identifying, to the
best of the director's know edge, any entity of which such director is
an officer, director, trustee, nenber, owner (either as a sole proprie-
tor or a partner), or enployee and with which the corporation has a
rel ati onship, and any transaction in which the corporation is a partic-
ipant and in which the director m ght have a conflicting interest. The
policy shall require that each director annually resubmt such witten
statenment. The secretary of the corporation OR THE DESI GNATED COWVPLI -
ANCE COFFI CER shal |l provide a copy of all <conpleted statements to the
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chair of the audit committee or, if there is no audit committee, to the
chair of the board.

S 10. Subdivision 3 of paragraph (b) of section 715-b of the not-for-
profit corporation |aw, as added by chapter 549 of the laws of 2013, is
amended to read as foll ows:

(3) A requirement that a copy of the policy be distributed to al
directors, officers, enployees and to volunteers who provi de substantia
services to the corporation. FOR PURPOSES OF THIS SUBDI VI SI ON, POSTI NG
THE POLICY ON THE CORPCRATI ON'S WEBSI TE OR AT THE CORPORATI ON' S OFFI CES
I N A CONSPI CUOUS LOCATI ON ACCESSI BLE TO EMPLOYEES AND VOLUNTEERS ARE
AMONG THE METHODS A CORPORATION MAY USE TO SATI SFY THE DI STRI BUTI ON
REQUI REMENT

S 11. Paragraph (b) of section 1407 of the not-for-profit corporation
law, as anended by chapter 549 of the |aws of 2013, is anended to read
as foll ows:

(b) Type of corporation.

An al ummi corporation is a [non-charitable] CHARI TABLE corporati on.

S 12. Subdivisions 3, 4, 5, 6 and 7 of paragraph (a) of section 8-1.9
of the estates, powers and trusts |aw, as added by chapter 549 of the
| aws of 2013, are amended to read as foll ows:

(3) "Key enployee" nmeans any person who is in a position to exercise
substantial 1influence over the affairs of the [corporation] TRUST, as
referenced in 26 U S.C. section 4958(f)(1)(A) and further specified in
26 C.F.R section 53.4958-3(c), (d) and (e), or succeedi ng provisions
TO THE EXTENT SUCH PROVI SI ONS ARE APPLI CABLE

(4) An "affiliate” of a trust means any entity controlled by, OR in
control of, [or under common control with] such trust.

(5) "Relative" of an individual neans [his or her] (i) H' S OR HER
spouse[,] OR DOVESTI C PARTNER AS DEFI NED | N SECTI ON TVENTY- NI NE HUNDRED
NI NETY- FOUR-A OF THE PUBLIC HEALTH LAW (Il) H'S OR HER ancestors,
brothers and sisters (whether whole or half blood), children (whether
natural or adopted), grandchildren, great-grandchildren[, and spouses];
OR (Il'l) THE SPOUSE OR DOVESTI C PARTNER of HI S OR HER brothers, sisters,
chil dren, grandchildren, and great-grandchildren[; and (ii) his or her
donmestic partner as defined in section twenty-nine hundred ninety-four-a
of the public health | aw].

(6) "Related party" neans (i) any trustee or key enpl oyee of the trust
or any affiliate of the trust OR ANY OTHER PERSON WHO EXERCI SES THE
PONERS OF A TRUSTEE OR KEY EMPLOYEE OVER THE AFFAI RS OF THE TRUST OR ANY
AFFI LI ATE OF THE TRUST; (ii) any relative of any [trustee or key enpl oy-
ee of the trust or any affiliate of the trust] IND VIDUAL DESCRIBED |IN
CLAUSE (1) OF THIS SUBDIVISION;, or (iii) an entity in which any individ-
ual described in clauses (i) and (ii) of this [subparagraph] SUBDI VI SI ON
has a thirty-five percent or greater ownership or beneficial interest
or, in the case of a partnership or professional corporation, a direct
ownership interest in excess of five percent.

(7) "Independent trustee" neans a trustee who: (i) is not, and has not
been wthin the last three years, an enployee of the trust or an affil-
iate of the trust, and does not have a relative who is, or has been
within the last three years, a key enployee of the trust or an affiliate
of the trust; (ii) has not received, and does not have a relative who
has received, in any of the last three fiscal years, nore than ten thou-
sand dollars in direct conpensation fromthe trust or an affiliate of
the trust (other than rei mbursenent for expenses or the paynent of trus-
tee comm ssions OR REASONABLE COVPENSATION as permitted by | aw and the
governing instrunent); [and] (iii) is not a current enployee of or does
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not have a substantial financial interest in, and does not have a rel a-
tive who is a current officer of or have a substantial financial inter-
est in, any entity that has made paynents to, or received paynents from
the trust or an affiliate of the trust for property or services in an
anmount which, in any of the last three fiscal years, exceeds the |esser
of twenty-five thousand dollars or two percent of such entity's consol -
i dated gross revenues; OR (IV) IS NOT AND DCES NOT HAVE A RELATIVE WHO
IS A CURRENT OWER, WHETHER WHOLLY OR PARTI ALLY, DI RECTOR, OFFI CER OR
EMPLOYEE OF THE TRUST' S OQUTSI DE AUDI TOR OR WHO HAS WORKED ON THE TRUST' S
AUDI T AT ANY TI ME DURI NG THE PAST THREE YEARS. For purposes of this
[ subpar agr aph] SUBDI VI SI ON, "paynent"” does not include charitable
contributions, DUES OR FEES PAID TO THE TRUST FOR SERVICES WH CH THE
TRUST PERFORMS AS PART OF | TS NONPROFI T PURPCSES.

S 13. Subdivision 5 of paragraph (b) of section 8-1.9 of the estates,
powers and trusts |aw, as added by chapter 549 of the laws of 2013, is
amended to read as foll ows:

(5) Only independent trustees may participate in deliberations or
voting relating to matters set forth in this [paragraph] SECTION,
PROVIDED THAT NOTHING IN TH' S PARAGRAPH SHALL PRCHI BI T THE BOARD OR
DESI GNATED AUDI T COW TTEE FROM REQUESTI NG THAT A PERSON W TH AN | NTER-
EST | N THE MATTER PRESENT | NFORVATI ON AS BACKGROUND OR ANSVEER QUESTI ONS
AT A COW TTEE OR BOARD MEETI NG PRICR TO THE COWMVENCEMENT OF DELI BER-
ATI ONS OR VOTI NG RELATI NG THERETO.

S 14. Subdivision 6 of paragraph (c) of section 8-1.9 of the estates,
powers and trusts |aw, as added by chapter 549 of the laws of 2013, is
amended to read as foll ows:

(6) No related party may participate in deliberations or voting rel at-
ing to [matters set forth in this paragraph] A RELATED PARTY TRANSACTI ON
IN WHCH HE OR SHE HAS AN |INTEREST; provided that nothing in this
section shall prohibit the trustees or designated audit commttee from
requesting that a related party present informati on OR ANSVER QUESTI ONS
concerning a related party transaction at a trustees or conmttee neet-
ing prior to the cormencenent of deliberations or voting relating to the
rel ated party transaction.

S 15. Cause (C) of subdivision 2 of paragraph (d) of section 8-1.9 of
the estates, powers and trusts |aw, as added by chapter 549 of the |aws
of 2013, is anended to read as foll ows:

(C a requirenent that the person with the conflict of interest not be
present at or participate in any deliberation or vote on the natter
giving rise to such conflict, PROVIDED THAT NOTHI NG IN TH S SECTI ON
SHALL PROHIBIT THE TRUSTEES OR A COW TTEE FROM REQUESTING THAT THE
PERSON W TH THE CONFLI CT OF | NTEREST PRESENT | NFORMATI ON AS BACKGROUND
OR ANSVER QUESTI ONS AT A TRUSTEES OR COW TTEE MEETING PRIOR TO THE
COMMVENCEMENT OF DELI BERATI ONS OR VOTI NG RELATI NG THERETG,

S 16. Cl ause (C) of paragraph 2 of subdivision (e) of section 8-1.9 of
the estates, powers and trusts |aw, as added by chapter 549 of the |aws
of 2013, is anended to read as foll ows:

(C Arequirenent that a copy of the policy be distributed to al
trustees, officers, enployees and volunteers, with instructions on how
to conply with the procedures set forth in the policy. FOR PURPOCSES OF
THI'S SUBDI VI SI ON, POSTI NG THE POLI CY ON THE CORPORATI ON' S WEBSI TE OR AT
THE CORPORATION'S OFFICES IN A CONSPICUOUS LOCATION ACCESSIBLE TO
EMPLOYEES AND VOLUNTEERS ARE AMONG THE METHODS A CORPORATI ON MAY USE TO
SATI SFY THE DI STRI BUTI ON REQUI REMENT.
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S 17. Subdivision 1 of section 12 of the religious corporations |aw,
as anended by chapter 244 of the laws of 1981, is anmended to read as
fol | ows:

1. A religious corporation shall not sell, nortgage or |ease for a
term exceeding five years any of its real property wthout applying for
and obtaining | eave of the court OR THE ATTORNEY GENERAL t herefor pursu-
ant to section five hundred el even of the not-for-profit corporation | aw
as that section is nodified by paragraph (d-1) of [subsection] SUBDI VI -
SI ON one of section two-b of this chapter OR SECTION FIVE HUNDRED
ELEVEN-A OF THE NOT- FOR- PROFI T CORPORATI ON LAW except that a religious
corporation nmay execute a purchase noney nortgage or a purchase noney
security agreenment <creating a security interest in personal property
purchased by it wi thout obtaining | eave of the court therefor.

S 18. Severability. If any clause, sentence, paragraph, section or
part of this act shall be adjudged by any court of conpetent jurisdic-
tion to be invalid, the judgnent shall not affect, inpair, or invalidate
t he renmai nder thereof, but shall be confined in its operation to the
cl ause, sentence, paragraph, section or part thereof directly involved
in the controversy in which the judgnent shall have been rendered.

S 19. This act shall take effect inmediately.



