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STATE OF NEW YORK

5751--A
2015- 2016 Regul ar Sessi ons
I N SENATE
June 2, 2015

Introduced by Sen. AVELLA -- read twice and ordered printed, and when
printed to be conmitted to the Conmttee on Environnental Conservation
-- conmittee discharged, bill amended, ordered reprinted as anended
and recomrtted to said commttee

AN ACT to anend the navigation law, in relation to financial responsi-
bility for the liability of a major facility or vesse

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Paragraph (e) of subdivision 3 of section 181 of the navi-
gation | aw, as anended by chapter 584 of the |laws of 1992 and subpara-
graphs (ii) and (iii) as anended by chapter 585 of the |aws of 1992 and
as further anended by section 104 of part A of chapter 62 of the | aws of
2011, is anended and a new paragraph (f) is added to read as foll ows:

(e) (i) The owner or operator of a MAJOR FACILITY OR A vessel shal
establish and maintain with the departnent evidence of financial respon-
sibility sufficient to neet the anmount of liability established pursuant
to paragraph (a) of this subdivision. A PERSON MAY NOT CAUSE OR PERM T
THE OPERATION OF A MAJOR FACILITY OR VESSEL IN THE STATE UNTIL THE
PERSON HAS FURNI SHED TO THE DEPARTMENT, AND THE DEPARTMENT HAS APPROVED
SUCH EVI DENCE. The owner or operator of any vessel which denonstrates
financial responsibility pursuant to the requirenents of the Federal Q|
Pol lution Act of 1990 (33 U S.C. 2701 et seq.), shall be deened to have
denonstrated financial responsibility in accordance with this paragraph.

(ii) [The comm ssioner in consultation wth the superintendent of
financial services mnmmy promrmulgate regulations requiring the owner or
operator of a major facility other than a vessel to establish and main-
tain evidence of financial responsibility in an amount not to exceed
twenty-five dollars, per incident, for each barrel of total petroleum

storage capacity at the facility, subject to a maxi mumof one mllion
dol l ars per incident per facility in an aggregate not to exceed two
mllion dollars per facility per year; provided, however, that if the

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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owner or operator establishes to the satisfaction of the conmm ssioner
that a |Ilesser anbunt will be sufficient to protect the environnment and
public health, safety and welfare, the conmi ssioner shall accept
evi dence of financial responsibility in such | esser anount. In determn-
ing the sufficiency of the amount of financial responsibility required
under this section, the comm ssioner and the superintendent of financia
services shall take into consideration facility size, storage capacity,
t hroughput, proximty to environnmentally sensitive areas, type of petro-
| eum handl ed, and other factors relevant to the risks posed by the class
or category of facility, as well as the availability and affordability
of pollution liability insurance. Any regul ations pronul gated pursuant
to this subparagraph shall not take effect until forty-ei ght nonths
after the effective date of this section.

(ii1)] Financial responsibility under this paragraph nay be estab-
lished by any one or a conbination of the follow ng nmethods acceptabl e
to the comm ssioner in consultation with the superintendent of financia
services: evidence of insurance, surety bonds, guarantee, letter of
credit, qualification as a self-insurer, or other evidence of financia
responsi bility, including certifications which qualify under the Federa
Q1 Pollution Act of 1990 (33 U S.C. 2701 et seq.).

[(iv)] (1I1) The liability of a third-party insurer providing proof of
financial responsibility on behalf of a person required to establish and
mai ntai n evidence of financial responsibility wunder this section is
limted to the type of risk assumed and the anmount of coverage specified
in the proof of financial responsibility furnished to and approved by
the departnent. For the purposes of this section, the term "third-party
insurer” neans a third-party insurer, surety, guarantor, person furnish-
ing a letter of credit, or ot her group or person providing pr oof of
financial responsibility on behalf of another person; it does not
include the person required to establish and maintain evidence of such
financial responsibility.

(F) (1) ACCEPTANCE OF PROOF OF FI NANCI AL RESPONSI BI LI TY SHALL EXPI RE

(1) ONE YEAR FROM I TS | SSUANCE FOR SELF- | NSURANCE;

(2) ON THE EFFECTI VE DATE OF A CHANGE IN THE SURETY BOND, GUARANTEE
| NSURANCE AGREEMENT, LETTER OF CREDIT, OR OTHER PROOF OF FI NANCI AL
RESPONSI BI LI TY; OR

(3) ON THE EXPI RATI ON OR CANCELLATI ON OF THE SURETY BOND, GUARANTEE
| NSURANCE AGREEMENT, LETTER OF CREDIT, OR OTHER PROOF OF FI NANCI AL
RESPONSI BI LI TY.

(1'l) THE PERSON WHOSE PROOF OF FI NANCI AL RESPONSI BI LI TY | S ACCEPTED BY
THE DEPARTMENT UNDER THI S SECTI ON SHALL NOTI FY THE DEPARTMENT AT LEAST
THI RTY DAYS BEFORE THE EFFECTI VE DATE OF A CHANGE, EXPI RATI ON OR CANCEL-
LATION IN THE SURETY BOND, GUARANTEE, | NSURANCE AGREEMENT, LETTER OF
CREDI T, OR OTHER PROOF OF FINANCI AL RESPONSIBILITY. APPLICATION FOR
RENEWAL OF ACCEPTANCE OF PROOF OF FI NANCI AL RESPONSI BI LI TY UNDER THI S
SECTI ON MUST BE FI LED AT LEAST THI RTY DAYS BEFORE THE DATE OF EXPI RA-
TI ON.

(1'11) THE DEPARTMENT, AFTER NOTI CE AND HEARI NG MAY REVCOKE ACCEPTANCE
OF PROOF OF FI NANCI AL RESPONSIBILITY | F I T DETERM NES THAT:

(1) ACCEPTANCE WAS PROCURED BY FRAUD OR M SREPRESENTATI ON; OR

(2) A CHANGE OF Cl RCUMSTANCE HAS OCCURRED OTHER THAN A CHANGE SPEC -
FIED I N CLAUSES ONE THROUGH THREE OF SUBPARAGRAPH (1) OF THI S PARAGRAPH
VH CH WOULD HAVE WARRANTED DENI AL OF THE APPLI CATI ON

(1'V) UPON ACCEPTANCE AND APPROVAL OF PROCF OF FI NANCI AL RESPONSI BI LI TY
UNDER THI'S SECTION, THE DEPARTMENT SHALL |SSUE TO THE APPLI CANT A
CERTI FI CATE STATI NG THAT THE STATE' S FI NANCI AL RESPONSI BI LI TY REQUI RE-
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MENTS HAVE BEEN SATI SFI ED. THE CERTI FI CATE MUST | NCLUDE THE NAME OF THE
MAJOR FACI LI TY, VESSEL, OR PIPELINE FOR WHICH IT I S | SSUED AND THE EXPI -
RATI ON DATE OF THE CERTI FI CATE.

S 2. The navigation |law is anended by adding a new section 181-f to
read as foll ows:

S 181-F. RAILRCAD FI NANCI AL PREPAREDNESS. 1. THE DEPARTMENT SHALL
ANNUALLY REQUIRE A RAILROAD COWPANY THAT TRANSPORTS CRUDE O L IN THE
STATE TO SUBM T | NFORVATI ON RELATI NG TO THE RAI LROAD COWPANY'S ABILITY
TO PAY I N THE EVENT OF A DI SCHARGE | NVOLVI NG THE TRANSPORT OF CRUDE O L.
THE | NFORMATI ON SUBM TTED TO THE DEPARTMENT MUST | NCLUDE A STATEMENT OF
VWHETHER THE RAI LROAD HAS THE ABILITY TO PAY FOR DI SCHARGES RESULTI NG
FROM A REASONABLE WORST CASE DI SCHARGE AS DETERM NED BY THE DEPARTMENT
PURSUANT TO RULES AND REGULATI ONS. FOR THE PURPOSES OF THI S SECTI ON:

A. "CRUDE O L" SHALL MEAN ANY NATURALLY OCCURRI NG HYDROCARBONS COM NG
FROM THE EARTH THAT ARE LI QUI D AT TVENTY-FI VE DEGREES CELSI US AND ONE
ATMOSPHERE OF PRESSURE | NCLUDI NG BUT NOT LIMTED TO, CRUDE O L, BI TUMEN
AND DI LUTED BI TUVEN, SYNTHETI C CRUDE O L, AND NATURAL GAS WELL CONDEN-
SATE.

B. "RAILROAD' SHALL HAVE THE SAME MEANI NG AS PROVI DED | N SUBDI VI SI ON
TVENTY- FOUR OF SECTI ON TWD OF THE TRANSPORTATI ON LAW

C. "RAI LROAD COWPANY" SHALL HAVE THE SAVME MEANING AS PROVIDED |IN
SUBDI VI SI ON TVENTY- FI VE OF SECTI ON TWO OF THE TRANSPORTATI ON LAW

D. "STREET RAI LROAD' SHALL HAVE THE SAME MEANI NG AS PROVI DED I N SUBDI -
VI SI ON TVENTY- Nl NE OF SECTI ON TWO OF THE TRANSPORTATI ON LAW

2. THE DEPARTMENT SHALL MAKE SUCH | NFORMATI ON AVAI LABLE ON I TS PUBLIC
VEBSI TE NOT LATER THAN FEBRUARY FI RST OF EACH YEAR. |IN ADDITION, THE
DEPARTMENT SHALL ALSO PROVI DE RECOMVENDATI ONS TO THE LEGQ SLATURE ON HOW
TO ADDRESS ANY FI NANCI AL DEFI CI ENCI ES | DENTI FI ED BY RAI LROAD COVPANI ES.

S 3. This act shall take effect on the one hundred twentieth day after
it shall have becone a | aw.



