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STATE OF NEW YORK

5748
2015- 2016 Regul ar Sessi ons
I N SENATE
June 2, 2015

Introduced by Sen. HOYLMAN -- read twi ce and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business |law to authorize the secretary of
state to order the <cessation of unlicensed appearance enhancemnent
activity and to register trainees in the practice of nail specialty

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 400 of +the general business |aw is anended by
addi ng a new subdivision 11 to read as foll ows:

11. "TRAI NEE'" MEANS A PERSON PURSUI NG I N GOOD FAI TH A COURSE OF STUDY
IN THE PRACTICE OF NAIL SPECI ALTY UNDER THE TUTELAGE, SUPERVI SI ON AND
DI RECTI ON OF A LI CENSED NAI L PRACTI TI ONER AND WHO ASSI STS SUCH PRACTI -
TI ONER | N SUCH PRACTI CE.

S 2. Subdivision 1 of section 401 of the general business |aw, as
anended by chapter 341 of the laws of 1998, is anended to read as
fol | ows:

1. No person shall engage in the practice of nail specialty, waxing,
natural hair styling, esthetics or cosnetology, as defined in section
four hundred of this article, wthout having received a license to
engage in such practice in the manner prescribed in this article. NO
PERSON SHALL ACT AS A TRAI NEE OR PERFORM ANY SERVI CE AS SUCH UNLESS HE
OR SHE HAS OBTAI NED A CERTI FI CATE OF REG STRATI ON PURSUANT TO THI S ARTI -
CLE

S 3. Section 404 of the general business |law, as anended by chapter
341 of the laws of 1998, is anended to read as foll ows:

S 404. Rules and regul ations. The secretary shall promul gate rul es and
regul ations which establish standards for practice and operation by
i censees AND TRAI NEES under this article in order to ensure the health,
safety and welfare of the public AS WELL AS LICENSEES AND TRAI NEES
OFFERI NG SERVI CES. Such rul es and regul ations shall include, but not be
limted to, the sanitary conditions and procedures required to be main-

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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tained, a mninmmstandard of training appropriate to the duties of nai

speci al i sts, TRAINEES, waxers, natural hair stylists, estheticians, and
cosnetol ogists and the provision of service by nail specialists, TRAI N
EES, waxers, natural hair stylists, estheticians or cosmetol ogists at
renote | ocations other than the |icensee's hone provided that such prac-
titioner holds an appearance enhancenent business |icense to operate at
a fixed location or is enployed by the hol der of an appearance enhance-

ment business |license. Regulations setting forth the educati ona
requirenents for nail specialists AND TRAI NEES shall include education
in the area of causes of infection and bacteriology. |In promulgating

such rules and regulations the secretary shall consult with the state
education departnent, the advisory conmttee established pursuant to
this article, any other state agencies and private industry represen-
tatives as may be appropriate in determning mninmm training require-
nment s.

S 4. Section 404-b of the general business |aw, as added by chapter
489 of the laws of 2010, is anended to read as foll ows:

S 404-b. Nail specialty; owner responsibilities. In addition to any
rules and regulations establishing standards for practices and oper-
ations by licensees under this article, in order to ensure the health,
safety and welfare wi thin appearance enhancenent busi nesses, all owners
and operators of appearance enhancenent busi nesses which practice nai
specialty shall make avail abl e[, upon request] FOR USE, gl oves and face-
masks for nail speciality |icensees AND TRAI NEES who work in such busi -
nesses. [No owner or operator of any appearance enhancenent business
that engages in the practice of nail speciality shall prohibit any
|l icensee practicing nail specialty fromwearing a mask or gloves while
engaged in the practice of nail specialty at such business.]

S 5. Subdivision 2 of section 405 of the general business |aw, as
added by chapter 509 of the laws of 1992, is amended to read as foll ows:

2. An appearance enhancenent business |icensee shall file and nmaintain
during the termof the |license evidence of a bond [or], liability insur-
ance OR A COMWBI NATI ON THERECF, AS REQUI RED BY THE SECRETARY.

S 6. Subdivision 1 of section 406 of the general business law is
anmended by addi ng a new paragraph f to read as fol |l ows:

F. NOTW THSTANDI NG THE EDUCATI ONAL REQUI REMENTS OF THI' S SECTION, A
TRAI NEE MAY OBTAI N A LI CENSE TO PRACTI CE NAI L SPECI ALTY | F SUCH TRAI NEE
PROVI DES SATI SFACTORY EVIDENCE TO THE SECRETARY THAT SUCH TRAI NEE HAS
BEEN ACTI VELY ENGAGED I N A TRAI NEESHI P FOR A PERI OD OF ONE YEAR AND HAS
COWLETED A COURSE OF STUDY SET FORTH BY THE SECRETARY. SUCH COURSE OF
STUDY MAY BE DELI VERED BY ELECTRONI C MEANS

S 7. The general business |law is anended by addi ng a new section 408-a
to read as foll ows:

S 408-A. TRAINEE. 1. EACH APPLI CANT FOR A CERTI FI CATE OF REGQ STRATI ON
AS A TRAINEE SHALL MAKE AN APPLI CATI ON WHI CH SHALL | NCLUDE THE PHYSI -
Cl AN S CERTI FI CATE REQUI RED BY PARAGRAPH E OF SUBDI VI SI ON ONE OF SECTI ON
FOUR HUNDRED SI X OF THI S ARTI CLE, TWDO RECENT PHOTOGRAPHS, AND SUCH OTHER
| NFORMATI ON REQUI RED BY SUCH SECTI ON AND I N SUCH FORM AS THE SECRETARY
MAY PRESCRI BE

2. A CERTI FI CATE OF REG STRATI ON AS A TRAINEE SHALL BE FOR A PERI OD OF
ONE YEAR AND MAY BE RENEWED ONCE

3. EACH CERTI FI CATE OF REGQ STRATI ON | SSUED AS PROVIDED I N TH S SECTI ON
SHALL BE POSTED IN A CONSPI CUOUS PLACE | N THE APPEARANCE ENHANCEMENT
BUSI NESS | N WHI CH THE TRAI NEE | S ACTUALLY ENGAGED IN THE PRACTICE OF
NAI L SPECI ALTY AS A TRAI NEE
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4. THE HOLDER OF A CERTI FI CATE OF REG STRATI ON AS A TRAI NEE SHALL NOT
BE ENTI TLED TO AN APPEARANCE ENHANCEMENT BUSI NESS LI CENSE

S 8. Subdivisions 3, 4, 5, 6 and 7 of section 409 of the general busi-
ness |aw are renunbered subdivisions 4, 5 6, 7 and 8, and a new subdi -
vision 3 is added to read as foll ows:

3. THE FEE FOR THE REAQ STRATI ON OR THE RENEWAL OF THE REQ STRATION OF
A TRAI NEE SHALL BE TWENTY DOLLARS.

S 9. Subdivision 1 of section 410 of the general business |aw, as
added by chapter 509 of the laws of the 1992, is anended to read as
fol | ows:

1. Suspension and revocation of [|icenses OR REG STRATIONS; fi nes;
repri mands. A license OR REA STRATION i ssued pursuant to this article
may be suspended or revoked, or a fine not exceeding five hundred
dol | ars payable to the departnent may be inposed for any one or nore of
the foll owi ng causes:

a. Fraud or bribery in securing a |icense OR REG STRATI ON or perm s-
sion to take an exam nation therefor.

b. The nmaking of any false statenment as to a material nmatter in any
application or other statement or certificate required by or pursuant to
this article.

c. Inconpetence or untrustworthiness.

d. Failure to display the |icense OR REG STRATION as provided in this
article.

e. Violation of any provision of this article, or of any rule or regu-
| ati on adopt ed hereunder.

f. Conviction of any of the followi ng crines subsequent to the issu-
ance of a license pursuant to this article: fraud pursuant to sections
170. 10, 170.15, 176.15, 176.20, 176.25, 176.30 and 190.65; falsifying
busi ness records pursuant to section 175.10; grand | arceny pursuant to
article 155; bribery pursuant to sections 180.03, 180.08, 180.15,
180. 25, 200.00, 200.03, 200.04, 200.10, 200.11, 200.12, 200.45, 200.50;
perjury pursuant to sections 210.10, 210.15, 210.40; assault pursuant to
sections 120.05, 120.10, 120.11, 120.12; robbery pursuant to article
160; homcide pursuant to sections 125.25 and 125.27; mansl aughter
pursuant to sections 125.15 and 125.20; ki dnapping and unlawful inpri-
sonnent pursuant to sections 135.10, 135.20 and 135.25; unlawful weapons
possessi on pursuant to sections 265.02, 265.03 and 265.04; crimnal use
of a weapon pursuant to sections 265.08 and 265.09; crimnal sale of a
weapon pursuant to sections 265.11 and 265.12; and sex offenses pursuant
to article 130 of the penal Ilaw. Provided, however, that for the
pur poses of this article, none of the following shall be considered
crimnal convictions or reported as such: (i) a conviction for which an
executive pardon has been issued pursuant to the executive law, (ii) a
conviction which has been vacated and replaced by a yout hful offender
finding pursuant to article seven hundred twenty of the crimnal proce-
dure law, or the applicable provisions of Iaw of any other jurisdiction;
or (iii) a conviction the records of which have been expunged or seal ed
pursuant to the applicable provisions of the laws of this state or of
any other jurisdiction; and (iv) a conviction for which other evidence
of successful rehabilitation to renove the disability has been issued.

Provi ded, however, a fine shall not be inposed for the causes speci-
fied in paragraph f of this subdivision.

In lieu of or in conjunction with the suspension or revocation of a
license, or the inposition of a fine pursuant to this section, the
secretary may issue a reprimnd. When a |icense issued pursuant to this
article is revoked, such |license shall not be reinstated or reissued
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until after the expiration of a period of one year fromthe date of such
revocation. No license shall be issued after a second revocati on.

S 10. Subdivision 2 of section 410 of the general business |aw, as
anmended by chapter 324 of the laws of the 1998, is amended to read as
fol | ows:

2. Unlicensed activities. a. THE CONDUCT OF ANY ACTIVITY FOR VH CH A
LI CENSE | S REQUI RED BY THI S ARTI CLE W THOUT SUCH LI CENSE, OR W THOUT THE
BOND, LI ABILITY I NSURANCE OR COVBI NATI ON THEREOF AS REQUI RED PURSUANT TO
REGULATI ONS PROMULGATED BY THE SECRETARY, CONSTI TUTES A THREAT TO PUBLI C
HEALTH, SAFETY AND WELFARE. The secretary may i ssue an | MMVEDI ATE order
directing the cessation of any activity for which a license is required
by this article [upon a determination] |F THE SECRETARY FINDS that a
person, [including a] partnership, a limted liability conpany or BUSI -
NESS corporation, [has engaged] 1S ENGAG NG in or [followed] FOLLOW NG
the business or occupation of, or [held] HOLD NG hinsel f, HERSELF or
itself out as or [acted] IS ACTING tenporarily or otherwi se, as a nai
specialist, natural hair stylist, esthetician, cosnetologist or appear-
ance enhancenment business within this state wthout a valid |I|icense
[being in effect], OR WTHOUT THE BOND, LI ABILITY | NSURANCE OR COVBI NA-
TI ON THEREOF AS REQUI RED PURSUANT TO REGULATIONS PROMULGATED BY THE
SECRETARY. [The] UPON THE | SSUANCE OF SUCH ORDER, THE departnent shal l
[ before naking such determ nation and order] UPON REQUEST, afford such
person, partnership, limted liability conmpany or BUSINESS corporation
an opportunity to be heard in person or by counsel in reference thereto
in an adjudicatory proceeding [held pursuant to this article].

b. The SECRETARY OR attorney general, acting on behalf of the secre-
tary, rmy commence an action or proceeding in a court of conpetent
jurisdiction to obtain a judgnment against such person, partnershinp,
limted liability conmpany or BUSI NESS corporation in an anount equal to
that assessed as a civil penalty. Said judgnment shall thereafter be
enf orceabl e by any neans aut horized by the civil practice | aw and rul es.

C. VWHERE AN APPEARANCE ENHANCEMENT BUSI NESS OPERATOR CONTI NUES TO
OPERATE W THOUT A LI CENSE FOLLOW NG THE | SSUANCE OF AN ORDER BY THE
SECRETARY DI RECTI NG CESSATION, THE SECRETARY OR THE ATTORNEY GENERAL
ACTI NG ON BEHALF OF THE SECRETARY, MAY COMVENCE AN ACTI ON OR PROCEEDI NG
IN A COURT OF COVPETENT JURI SDI CTlI ON AGAI NST SUCH OPERATOR TO OBTAI N AN
ORDER ENJO NI NG FURTHER OPERATION OF SUCH BUSINESS. AN APPEARANCE
ENHANCEMENT BUSI NESS THAT HAS BEEN ORDERED TO CEASE OPERATI ON SHALL NOT
RE- OPEN W THOUT FI RST OBTAINING A LICENSE AS REQU RED BY TH' S ARTICLE
AND PAYI NG ANY ASSESSED FI NES.

S 11. Subdivisions 1 and 2 of section 411 of the general business |aw,
subdivision 1 as added by chapter 509 of the laws of 1992, and subdi vi -
sion 2 as anmended by chapter 134 of the | aws of the 2000, are anended to
read as foll ows:

1. Denial of license OR REG STRATION. The departnment shall, before
making a final determnation to deny an application for a |icense OR
REG STRATION, notify the applicant in witing of the reasons for such
proposed denial and shall afford the applicant an opportunity to be
heard in person or by counsel prior to denial of the application. Such
notification shall be served personally or by certified mail or in any
manner aut horized by the civil practice law and rules for service of a
summons. |If  a hearing is requested, such hearing shall be held at such
time and place as the departnent shall prescribe. If the applicant
fails to make a witten request for a hearing within thirty days after
recei pt of such notification, then the notification of denial shal
beconme the final determ nation of the departnent. The departnent, acting
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by such officer or person in the departnent as the secretary nay desig-
nate, shall have the power to subpoena and bring before the officer or
person so designated any person in this state, and adnminister an oath to
and take testinony of any person or cause his deposition to be taken. A
subpoena i ssued under this section shall be regulated by the civil prac-
tice law and rules. |If, after such hearing, the application is denied,
witten notice of such denial shall be served upon the applicant
personal ly or by certified mail or in any nmanner authorized by the civil
practice |aw and rules for the service of a sumons.

2. Revocation, suspension, reprimnds, fines[; unlicensed activities].
The departnent shall, before revoking or suspending any license OR
REG STRATION or inposing any fine or reprinmand on the hol der thereof[,
or before issuing any order directing the cessation of unlicensed activ-
ities,] and at least ten days prior to the date set for the hearing,
notify in witing the holder of such |license[, or the person alleged to
have engaged in unlicensed activities,] OR REA STRATI ON of any charges
made and shall afford such person an opportunity to be heard in person
or by counsel in reference thereto. Such witten notice may be served
by delivery of same personally to the |icensee OR REGA STRANT or person
charged, or by mailing sane by certified mail to the | ast known business
or other address provided by such person to the secretary of state, or
by any nethod authorized by the civil practice |aw and rules for the
service of a summons. The hearing on such charges shall be at such tine
and place as the departnent shall prescribe.

S 12. Section 412 of the general business | aw, as anended by chapter
341 of the laws of 1998, is anended to read as foll ows:

S 412. Cvil penalties. 1. The practice of nail specialty, waxing,
natural hair styling, esthetics or cosnetol ogy, or the operation of an
appear ance enhancenent busi ness without a |icense or while under suspen-
sion or revocation, or in violation of an order directing the cessation
of unlicensed activity issued by the secretary pursuant to section four
hundred el even of this article, is a violation and is subject to a civil
penalty of up to five hundred dollars for the first violation; one thou-
sand dollars for a second such violation; and two thousand five hundred
dollars for a third violation and any subsequent viol ation.

2. THE OPERATION OF AN APPEARANCE ENHANCEMENT BUSI NESS W THOUT A
LI CENSE OR WHI LE UNDER SUSPENSI ON OR REVOCATION, OR IN VI OLATION OF AN
ORDER DI RECTI NG CESSATI ON OF UNLI CENSED ACTI VI TY | SSUED BY THE SECRETARY
PURSUANT TO SECTI ON FOUR HUNDRED ELEVEN OF THI S ARTICLE IS A VI OLATI ON
AND |'S SUBJECT TO A CIVIL PENALTY OF UP TO TWO THOUSAND FIVE HUNDRED
DOLLARS FOR THE FI RST VI OLATI ON; FI VE THOUSAND DOLLARS FOR A SECOND SUCH
VI OLATI ON; AND TEN THOUSAND DOLLARS FOR A THI RD VI OLATI ON AND ANY SUBSE-
QUENT VI OLATI ON.

S 13. This act shall take effect inmediately.



