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STATE OF NEW YORK

5580
2015- 2016 Regul ar Sessi ons
I N SENATE
May 14, 2015

Introduced by Sen. AVELLA -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the crimnal procedure law, in relation to grand jury
rul es of evidence

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Subdivision 1 of section 20.60 of the <crimnal procedure
law i s amended to read as foll ows:

1. An oral or witten statenent made by a person in one jurisdiction
to a person in another jurisdiction by neans of teleconmunication, mai
or any other method of conmunication is deened to be nmade in each such
jurisdiction. FOR PURPCSES OF THI S SUBDI VI SION, SUCH STATEMENT SHALL
| NCLUDE TESTI MONY G VEN PURSUANT TO SUBDI VI SI ON FOUR- A OF SECTI ON 190. 30
OF TH S CHAPTER

S 2. Subdivision 1 of section 50.10 of the crimnal procedure lawis
amended to read as foll ows:

1. "Imunity." A person who has been a witness in a |egal proceed-
ing, and [who cannot, except as otherw se provided in this subdivision,
be convicted of any offense or subjected to any penalty or forfeiture
for or on account of any transaction, matter or thing concerning which
he gave evi dence therein, possesses "immnity" from any such conviction,
penalty or forfeiture], NEl THER THE EVI DENCE A VEN BY SUCH W TNESS NOR
ANY EVIDENCE DERIVED DI RECTLY OR | NDI RECTLY THEREFROM MAY BE USED
AGAI NST THE WTNESS IN THE SAME OR ANY OTHER CRIM NAL PROCEEDI NG
POSSESSES "1 MMUNI TY". A person who possesses such immunity nay never-
t hel ess be convicted of perjury as a result of having given fal se testi-
nony in such | egal proceeding, and nay be convicted of or adjudged in
contenpt as a result of having contunaciously refused to give evidence
t herein, AND THE EVI DENCE d VEN BY THE PERSON AT THE PROCEEDI NG AT WHI CH
THE PERSON POSSESSED | MMUNI TY MAY BE USED AGAI NST SUCH PERSON I N ANY
SUCH PROSECUTI ON FOR PERJURY OR JUDGVENT FOR CONTEMPT.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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S 3. Section 60.22 of the crimnal procedure |law is anended by addi ng
a new subdivision 4 to read as foll ows:

4. FOR PURPCSES OF TH'S SECTI ON, " CORROBORATI VE EVI DENCE" | NCLUDES
EVI DENCE FROM ONE OR MORE OTHER ACCOWPLI CES.

S 4. Paragraph (b) of subdivision 1 of section 170.30 of the «crimnal
procedure law is anmended and a new subdivision 5 is added to read as
fol | ows:

(b) [The defendant has received immunity from prosecution for the
of fense charged, pursuant to sections 50.20 or 190.40] ALLEGATIONS I N
THE | NFORMATI ON, SI MPLI FI ED | NFORMATI ON, PROSECUTOR S | NFORVATION  OR
M SDEMEANOR COWPLAI NT ARE BASED ON EVI DENCE PROTECTED BY | MMUNI TY AS
DEFI NED I N SUBDI VI SI ON ONE OF SECTI ON 50.10 OF THI S CHAPTER; or

5. WHERE THE DEFENDANT ESTABLI SHES IN H' S OR HER MOTI ON THAT | MMUNI TY
HAS BEEN CONFERRED ON H M OR HER, THE PEOPLE MJUST THEN ESTABLI SH, BY A
PREPONDERANCE OF THE EVI DENCE, THAT SUCH EVIDENCE WAS NOT DERI VED,
DI RECTLY OR I NDI RECTLY, FROM THE EVI DENCE AS TO WHI CH SUCH | MMUNI TY WAS
CONFERRED. A MOTI ON SEEKI NG RELI EF ON THI'S GROUND SHALL NOT BE ENTER-
TAINED BEFORE A MOTION MADE PURSUANT TO SUBDI VI SI ON ElI GHT OF SECTI ON
710.20 OF TH S CHAPTER, SEEKI NG SUPPRESSI ON OF POTENTI AL EVI DENCE AS TO
THE USE OF WH CH THE DEFENDANT POSSESSES | MMUNI TY, HAS BEEN RESOLVED.
UPON GRANT OF SUCH A MOTION, THE COURT MJUST DISMSS THE | NSTRUVENT,;
OTHERW SE, THE COURT MJUST DENY THE MOTI ON TO DI SM SS.

S 5. Paragraph (a) of subdivision 8 of section 190.30 of the crimnal
procedure | aw, as added by chapter 279 of the laws of 2008, is anmended,
subdivision 3 is anended by addi ng a new paragraph (h) and a new subdi -
vision 4-a is added to read as foll ows:

(H THAT A PERSON S OMNERSHI P OF, OR POSSESSORY RIGHT |IN, PERSONAL
| DENTI FYI NG | NFORMVATI ON, AS DEFI NED I N SUBDI VI SI ON ONE OF SECTI ON 190. 77
O THE PENAL LAW OR A PERSONAL | DENTI FI CATI ON NUMBER, AS DEFI NED I N
PARAGRAPH B OF SUBDI VI SION TWO OF SECTION 190. 77 OF THE PENAL LAW AS ANY
NUMBER OR CODE WHI CH MAY BE USED ALONE OR I N CONJUNCTI ON W TH ANY OTHER
| NFORMATI ON TO ASSUME THE | DENTI TY OF ANOTHER PERSON OR ACCESS FI NANCI AL
RESOURCES OR CREDI T OF ANOTHER PERSON, AND THE DEFENDANT' S LACK OF SUPE-
RIOR OR EQUAL RI GHT TO USE OR PCOSSESSI ON THEREOF.

4-A. WHENEVER THE DI STRICT ATTORNEY HAS REASON TO BELI EVE THAT A
W TNESS, OTHER THAN A W TNESS WHO WAI VES | MUNI TY PURSUANT TO SECTI ON
190.40 OF TH'S ARTICLE, | NCLUDI NG A DEFENDANT TESTI FYING ON H' S OR HER
OMN BEHALF PURSUANT TO SUBDI VI SI ON FI VE OF SECTION 190.50 OF THIS ARTI -
CLE, 1S LOCATED ElI THER QUT- OF- STATE OR MORE THAN ONE HUNDRED M LES FROM
THE GRAND JURY PROCEEDI NG THE PERSON NMAY PROVIDE LIVE TESTIMONY BY
CLOSED CIRCU T VIDEO OR VI DECCONFERENCI NG I N THE SAME MANNER AS | F THE
W TNESS HAD TESTI FI ED | N PERSON. THE AUDI OvVI SUAL TECHNOLOGY USED PURSU-
ANT TO TH'S SECTION SHALL SEEK TO ENSURE THAT THE COVMUNI CATI ON BE
REASONABLY SECURE FROM | NTERCEPTI ON OR EAVESDROPPI NG BY ANYONE OTHER
THAN THE PERSONS COVMUNI CATI NG AND MUST ENSURE THAT THE W TNESS MAY BE
CLEARLY HEARD, SEEN AND EXAM NED.

(A) THE TESTI MONY OF THE W TNESS SHALL BE:

(1) TAKEN BY A CERTI FI ED VI DEOGRAPHER WHO IS I N THE PHYSI CAL PRESENCE
OF THE W TNESS. THE CERTI FI ED VI DEOGRAPHER SHALL SI GN A WRI TTEN DECLARA-
TION WH CH STATES THAT THE W TNESS DOES NOT POSSESS ANY NOTES OR OTHER
MATERI ALS TO ASSI ST I N THE W TNESS' S TESTI MONY;

(1) RECORDED AND PRESERVED THROUGH THE USE OF AUDI OvVI SUAL RECORDI NG
TECHNOLOGY; AND

(1'1'l') TRANSCRI BED BY A CERTI FI ED COURT REPORTER.

(B) BEFORE G VING TESTIMONY, THE W TNESS SHALL BE SWORN AND SI GN A
VRl TTEN DECLARATI ON, WH CH ACKNOW.EDGES THAT THE W TNESS | S ALONE | N THE



Co~NOoOUIT~hWNE

S. 5580 3

ROOM WHERE THE TESTI MONY | S BEI NG TAKEN, THAT, TO HS OR HER KNOW.EDGE

NO ONE OTHER THAN THE CERTIFIED VIDEOGRAPHER IS HEARI NG H' S OR HER
TESTI MONY, THAT THE W TNESS UNDERSTANDS THAT HE OR SHE | S SUBJECT TO THE
JURI SDI CTION OF THE COURTS OF THI S STATE AND MAY BE SUBJECT TO CRI M NAL
PROSECUTI ON FOR THE COWM SSI ON OF ANY CRIME |N CONNECTION WTH H'S OR
HER TESTI MONY, | NCLUDI NG W THOUT LI M TATI ON, PERJURY AND CONTEMPT, AND
THAT THE W TNESS CONSENTS TO SUCH JURI SDI CTI ON

(© THE ORI G NAL RECORDED TESTI MONY OF THE W TNESS MUST BE DELI VERED
TO THE CERTI FI ED COURT REPORTER

[(a) A business record nay be received in such grand jury proceedi ngs
as evidence of the followng facts and simlar facts stated therein:

(i) a person's use of, subscription to and charges and paynents for
comuni cation equi pent and services including but not limted to equip-
ment or services provided by tel ephone conpanies and internet service
provi ders, but not including recorded conversations or inmages conmuni-
cated thereby; and

(ii) financial transactions, and a person's ownership or possessory
interest in any account, at a bank, insurance conpany, brokerage,
exchange or banking organi zation as defined in section two of the bank-
ing law.] ALL BUSI NESS RECORDS AS DEFINED IN SUBDIVISION (A) O RULE
4518 OF THE CIVIL PRACTI CE LAW AND RULES AND SECTI ONS THREE HUNDRED TWD
AND THREE HUNDRED S| X OF THE STATE TECHNOLOGY LAW MAY BE RECEIVED IN
SUCH GRAND JURY PROCEEDI NGS AS EVI DENCE OF THE FACTS STATED THEREI N.

S 6. Section 210.35 of the crimnal procedure |law is anended by addi ng
a new subdivision 4-a to read as foll ows:

4- A. EVI DENCE PROTECTED BY USE | MMUNI TY WAS USED TO OBTAI N THE | NDI CT-
MENT. A MOTION SEEKING RELIEF ON TH' S GROUND SHALL NOT BE ENTERTAI NED
BEFORE A MOTI ON MADE PURSUANT TO SUBDI VI SI ON ElI GHT OF SECTION 710.20 OF
TH S CHAPTER, SEEKI NG SUPPRESSI ON OF POTENTI AL EVI DENCE AS TO THE USE OF
VWH CH THE DEFENDANT POSSESSES | MMUNITY, HAS BEEN RESCLVED. UPON THE
GRANTI NG OF SUCH A MOTI ON, THE COURT MUST DI SM SS THE | NDI CTMENT; OTHER-
W SE, THE COURT MJST DENY THE MOTION TO DI SM SS; OR

S 7. The openi ng paragraph and subdivisions 6 and 7 of section 710.20
of the «crimnal procedure |aw, the opening paragraph and subdivision 6
as amended by chapter 8 of the laws of 1976 and subdivision 6 as renum
bered by <chapter 481 of the |aws of 1983, subdivision 7 as added by
chapter 744 of the laws of 1988, are anended and a new subdivision 8 is
added to read as foll ows:

Upon notion of a defendant who (a) is aggrieved by unlawful or i nprop-
er acquisition of evidence and has reasonabl e cause to believe that such
may be offered against himOR HER in a crimnal action, or (b) clains
that inproper identification testinony nay be offered agai nst him OR HER
inacrimnal action, OR (C) CLAIMS THAT EVI DENCE AS TO THE USE OF WHI CH
HE OR SHE POSSESSES | MMUNI TY, AS DEFINED I N SUBDI VI SION ONE OF SECTI ON
50.10 OF TH' S CHAPTER, MAY BE OFFERED AGAI NST HM OR HER IN A CRI' M NAL
ACTION, a court may, under circunstances prescribed in this article,
order that such evidence be suppressed or excluded upon the ground that
it:

6. Consists of potential testinony regarding an observation of the
defendant either at the time or place of the conm ssion of the offense
or upon sone ot her occasion relevant to the case, which potential testi-
nony woul d not be admni ssi bl e upon the prospective trial of such charge
owng to an inproperly made previous identification of the defendant by
the prospective witness[.]; OR
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7. Consists of information obtained by means of a pen register or trap
and trace device installed or used in violation of the provisions of
article seven hundred five of this chapter[.]; OR

8. CONSI STS OF POTENTI AL EVI DENCE AS TO THE USE OF WHI CH THE DEFENDANT
POSSESSES | MMUNITY. WHERE THE DEFENDANT ESTABLI SHES THAT | MMUNI TY HAS
BEEN CONFERRED ON H M OR HER, THE PEOPLE MJST THEN ESTABLISH, BY A
PREPONDERANCE OF THE EVIDENCE, THAT SUCH EVIDENCE WAS NOT DERI VED,
DI RECTLY OR | NDI RECTLY, FROM THE EVIDENCE AS TO WHICH IMMUNITY WAS
CONFERRED.

S 8. This act shall take effect on the first of Novenber next succeed-
ing the date on which it shall have becone a | aw



