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STATE OF NEW YORK

5219
2015- 2016 Regul ar Sessi ons
I N SENATE
May 7, 2015

Introduced by Sens. CARLUCCI, AVELLA, KLEIN, SAVINO, VALESKY -- read
twice and ordered printed, and when printed to be comitted to the
Conmittee on Finance

AN ACT to anend the executive |aw and the state adm nistrative procedure
act, in relation to establishing the office of adm nistrative rul emak-
ing conpliance, and providing for its powers and duties; and to repeal
article 39 of the executive lawrelating to the office of business
permts

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 146 of the executive |aw is amended by addi ng a new
subdivision 3-a to read as foll ows:

3-A. WTH REGARD TO RULE MAKI NG NOTI CES REQUI RED TO BE PUBLI SHED | N
THE STATE REG STER PURSUANT TO ARTI CLE TWO OF THE STATE ADM NI STRATI VE
PROCEDURE ACT, THE SECRETARY OF STATE, SHALL ACCEPT AND FOLLOW THE
RECOVMENDATI ONS OF THE OFFI CE OF ADM NI STRATI VE RULEMAKI NG COVPLI ANCE TO
W THHOLD PUBLI CATI ON OF ANY AND ALL NOTICES OF RULE MAKINGS FILED W TH
THE SECRETARY AND WHI CH ARE REQUI RED TO BE PUBLI SHED I N THE STATE REGQ S-
TER TO PROMULGATE A RULE PURSUANT TO ARTI CLE TWO OF THE STATE ADM NI S-
TRATI VE PROCEDURE ACT. THE OFFI CE SHALL FI LE SUCH NOTI CE OF NON COWPLI -
ANCE WTH THE DI VI SI ON OF ADM NI STRATI VE RULES | F SUCH OFFI CE DETERM NES
THAT THE STATE AGENCY PROMULGATI NG SUCH PROPCSED RULE HAS NOT SUBSTAN-
TI ALLY COVPLI ED W TH El THER THE PROCEDURAL OR SUBSTANTI VE PROVI SI ONS OF
THE STATE ADM NI STRATI VE PROCEDURE ACT, OR IS ACTI NG W THOUT ADEQUATE
STATUTORY AUTHORI TY TO PROMULGATE SUCH RULE. SUCH NON- COVPLI ANCE NOTI CE
MAY BE FI LED BY THE OFFI CE OF ADM NI STRATI VE RULEMAKI NG COVPLI ANCE W TH
THE DIVISION OF ADM N STRATIVE RULES AT ANY TIME PRIOR TO THE ACTUAL
PUBLI CATI ON OF SUCH RULE MAKI NG NOTI CE THAT HAS BEEN FI LED BY ANY STATE
AGENCY.  SUCH NON- COVPLI ANCE NOTI CE SHALL BE FI LED W TH THE STATE AGENCY
PROVULGATI NG SUCH PROPOSED RULE SO THAT THE AGENCY IS ON NOTICE OF THE
| SSUANCE OF SUCH NON- COVPLI ANCE NOTI CE. SUCH NON- COVPLI ANCE NOTI CE SHALL

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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BE PUBLISHED I N THE STATE REG STER AND REMAI N I N EFFECT UNTI L SUCH TI ME
AS THE OFFI CE FI LES A NEW NOTI CE THAT REMOVES SUCH OBJECTION TO THE
PUBLI CATI ON OF AGENCY NOTI CES RELATED TO THE PROMJULGATI ON OF A RULE.

S 2. Article 39 of the executive |law is REPEALED and a new article 39
is added to read as foll ows:

ARTI CLE 39

OFFI CE OF ADM NI STRATI VE
RULEMAKI NG COVPLI ANCE
SECTI ON 875. LEQ SLATI VE FI NDI NGS.

876. DEFI NI TI ONS.
877. OFFI CE OF ADM NI STRATI VE RULEMAKI NG COVPLI ANCE.
878. CGENERAL FUNCTI ONS, POWERS AND DUTI ES.
879. ASS|I STANCE OF OTHER AGENCI ES.
880. ADVI SORY COUNCI L.

S 875. LEQ SLATI VE FI NDI NGS. THE LEG SLATURE HEREBY FI NDS AND DETER-
M NES AS FOLLOWS:

1. TO FOSTER A MORE ATTRACTI VE BUSI NESS CLI MATE AND TO PROMOTE ECONOW
IC GROWMH AND JOB CREATION IN TH S STATE, THE OFFI CE OF ADM NI STRATI VE
RULEMAKI NG COMVPLI ANCE | S HEREBY ESTABLISHED W TH N THE DEPARTMENT OF
STATE;

2. |IN PROMULGATI NG NEW RULES OR CONDUCTI NG THE PERI ODI C REVI EW CF
EXI STI NG RULES, THE STATE SHOULD STRIVE TO SATISFY THE LEGQ SLATIVE
OBJECTI VES OF THE APPLI CABLE STATUTES, BUT | T SHOULD BE DONE | N A MANNER
THAT M N MZES ANY UNNECESSARY ADVERSE ECONOM C | MPACTS ON BUSI NESSES
NOR SHOULD SUCH RULES | MPOSE NEEDLESS, OVERLY STRICT OR BURDENSQOVE
RULES,  MANDATES OR ADM NI STRATI VE REQUI REMENTS ON EXI STI NG BUSI NESSES
THAT OPERATE IN THI S STATE OR ON POTENTI AL FUTURE BUSI NESSES THAT MAY
LOCATE IN THI S STATE; AND

3. RETAINING THE CURRENT BASE OF BUSI NESS ENTERPRI SES AND ATTRACTI NG
NEW FIRMS TO TH S STATE CAN HELP TO PROMOTE THE HEALTH, SAFETY AND
GENERAL WELFARE OF I TS CI TI ZENS BY PROVI DI NG BETTER EMPLOYMENT OPPORTU-
Nl TI ES TO ENHANCE OUR CI TI ZENS' ECONOM C AND SOCI AL WELLBEI NG AND ADD
NEW TAX REVENUES TO SUPPORT PRI VATE AND GOVERNMVENTAL PROGRAMS RELATED TO
PROVI DI NG QUALI TY HEALTH CARE, SUPPORTI NG QUALI TY EDUCATI ONAL FACI LI TI ES
AND OTHER VI TAL PUBLI C PROGRANS.

S 876. DEFINITIONS. WHEN USED IN TH S ARTI CLE;

1. "AGENCY" MEANS AN AGENCY AS DEFI NED I N SUBDI VI SI ON ONE OF SECTI ON
ONE HUNDRED TWO OF THE STATE ADM NI STRATI VE PROCEDURE ACT.

2. "COUNCI L" MEANS THE ADVI SORY COUNCIL OF THE OFFICE, ESTABLI SHED
PURSUANT TO SECTI ON El GHT HUNDRED ElI GHTY OF TH S ARTI CLE.

3. "DEPARTMENT" MEANS THE DEPARTMENT OF STATE.

4. "Dl RECTOR' MEANS THE DI RECTOR OF THE COFFI CE.

5. "OFFICE" MEANS THE OFFI CE OF ADM NI STRATI VE RULEMAKI NG COVPLI ANCE
ESTABLI SHED PURSUANT TO SECTION EI GHAT HUNDRED SEVENTY-SEVEN OF THI' S
ARTI CLE.

6. "PERSON' MEANS ANY | NDI VI DUAL, PARTNERSHI P, CORPORATI ON, ASSCCI -
ATI ON, OR PUBLI C OR PRI VATE ORGANI ZATI ON OF ANY CHARACTER OTHER THAN AN
AGENCY ENGAGED IN THE PARTICULAR RULE MAKI NG DECLARATORY RULI NG OR
ADJUDI CATI ON.

7. "RULE" MEANS A RULE AS DEFINED IN SUBDIVISION TWO OF SECTION ONE
HUNDRED TWO OF THE STATE ADM NI STRATI VE PROCEDURE ACT.

8. "SECRETARY" MEANS THE SECRETARY OF STATE.

S 877. OFFICE OF ADM N STRATI VE RULEMAKI NG COVPLI ANCE. 1. THERE IS
HEREBY CREATED W THI N THE DEPARTMENT AN OFFI CE OF ADM NI STRATI VE RULE-
MAKI NG COWPLI ANCE. THE HEAD OF THE OFFI CE SHALL BE THE DI RECTOR WHO
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SHALL BE APPO NTED BY THE GOVERNOR, BY AND WTH THE ADVI CE AND CONSENT
OF THE SENATE, AND WHO SHALL SERVE AT THE PLEASURE OF THE GOVERNOR

2. THE DI RECTOR SHALL BE THE CH EF EXECUTI VE OFFI CER OF THE OFFI CE AND
ADM NI STER | TS OPERATIONS. THE DI RECTOR MAY APPO NT SUCH OFFI CERS AND
EMPLOYEES AS HE OR SHE MAY DEEM NECESSARY, PRESCRIBE THEIR DUTIES, FIX
THEI R COVMPENSATI ON AND PROVI DE FOR THE RElI MBURSEMENT OF THEI R EXPENSES,
UPON APPROVAL OF THE SECRETARY, ALL W TH N AMOUNTS MADE AVAI LABLE THERE-
FOR BY APPROPRI ATI ON.

3. THE DI RECTOR SHALL DI RECTLY REPORT TO THE SECRETARY AND | NFORM THE
SECRETARY OF ALL OF THE ACTIMITIES OF THE OFFI CE. FURTHERMORE, THE
DI RECTOR SHALL COVMUNI CATE W TH AND KEEP THE ADVI SORY COUNCI L | NFORMED
ON THE ACTIMTIES OF THE OFFICE AND ACCEPT RECOMMVENDATI ONS FROM THE
ADVI SCRY COUNCI L ON ACTI VI TI ES AND ACTI ONS THAT SHOULD BE UNDERTAKEN BY
THE OFFI CE.

S 878. GENERAL FUNCTI ONS, POWERS AND DUTI ES. THE OFFI CE SHALL HAVE
THE FOLLOW NG FUNCTI ONS, PONERS AND DUTI ES, TO

1. MONI TOR AGENCY ACTI ONS AND ACTIVITIES AS THEY RELATE TO COWVPLI ANCE
WTH THE STATE ADM NI STRATI VE PROCEDURE ACT AND ENSURE THAT SUCH AGEN-
CI ES COWLY WTH THE PROVI SI ONS OF SUCH ACT,;

2. ENGAGE IN A DIALOGUE WTH AGENCI ES TO ENSURE THAT SUCH AGENCIES
COWLY WTH ALL OF THE PROCEDURAL AND SUBSTANTI VE PROVI SI ONS OF THE
STATE ADM NI STRATI VE PROCEDURE ACT AND TO ASSI ST SUCH AGENCI ES W TH SUCH
COVPLI ANCE EFFORTS;

3. ACCEPT COWMENTS AND | NFORVATION FROM REGULATED PARTIES AS |IT
RELATES TO THE PROPER COVPLI ANCE BY ACGENCI ES OF THE RULE MAKI NG PROCESS
AND THE SUBSTANTI VE AND PROCEDURAL PROVI SIONS OF THE STATE ADM NI STRA-
TI VE PROCEDURE ACT;

4. SERVE AS AN OWVBUDSMAN FOR THE BUSI NESS COVWMUNI TY W TH REGARD TO
CURTAI LI NG THE PROMULGATI ON OF NEW RULES THAT ARE UNNECESSARY, OVER
BURDENSOME, OVERLY STRI NGENT OR PROMULGATED W THOUT ADEQUATE STATUTORY
AUTHORI TY, OR VWH CH HI NDER ECONOM C DEVELOPMENT AND JOB CREATI ON  ACTI V-
ITIES IN TH S STATE;

5. | SSUE NON- COVPLI ANCE NOTI CES FOR PROPOSED RULES WHI CH:

(A) DO NOT COVPLY W TH THE SUBSTANTI VE OR PROCEDURAL PROVI SI ONS OF THE
STATE ADM NI STRATI VE PROCEDURE ACT, OR

(B) DO NOT HAVE ADEQUATE STATUTORY AUTHORI TY TO PROMULGATE SUCH RULES;

6. | DENTIFY ANTI QUATED, OBSOLETE, REDUNDANT, USELESS OR DUPLI| CATI VE
RULES THAT COULD BE ALTERED, REVI SED OR ELI M NATED TO BETTER STREAMLI NE
THE OPERATI ON OF THE STATE AND LOCAL GOVERNMENTS, REDUCE BUSI NESS OPERA-
TI ON COSTS, OR MAKE LI FE GENERALLY EASI ER FOR THE GENERAL PUBLI C, AND

7. ADOPT SUCH RULES, REGULATI ONS, PROCEDURES, | NSTRUCTI ONS AND FORMS
AS ARE REQUI RED TO CARRY OUT THE FUNCTI ONS, POAERS AND DUTIES OF THE
OFFI CE.

S 879. ASSISTANCE OF OIHER AGENCIES. TO EFFECTUATE THE PURPOSES OF
TH' S ARTI CLE, THE OFFI CE MAY REQUEST AND SHALL BE ENTITLED TO RECEIVE
FROM ANY AGENCY, AND EACH AGENCY IS AUTHORI ZED TO PROVI DE SUCH ASSI ST-
ANCE, SERVI CES AND | NFORVATI ON AS SHALL BE NECESSARY TO ENABLE THE
OFFI CE TO CARRY QUT I TS FUNCTI ONS, POWERS AND DUTI ES.

S 880. ADVISORY COUNCIL. 1. THERE SHALL BE ESTABLI SHED, W TH N THE
OFFI CE, AN ADVI SORY COUNCI L COMPOSED OF SEVEN MEMBERS. THE MEMBERS OF
THE COUNCI L ARE:

(A) THE SECRETARY, WHO SHALL BE THE CHAI R OF THE COUNCI L;

(B) A REPRESENTATIVE OF THE DIVISION OF BUDGET, APPO NTED BY THE
DI RECTOR OF SUCH Di VI SI ON,

(© THE SECRETARY TO THE GOVERNCR
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(D) TWDO REPRESENTATI VES OF THE STATE' S BUSI NESS COVMUNI TY, APPQO NTED
BY THE GOVERNOR,

(E) A MEMBER APPQO NTED BY THE TEMPORARY PRESI DENT OF THE SENATE; AND

(F) A MEMBER APPQO NTED BY THE SPEAKER OF THE ASSEMBLY.

2. THE MEMBERS APPO NTED BY THE GOVERNOR AND THE LEQ SLATI VE LEADERS
SHALL BE APPO NTED TO TERVMS OF FOUR YEARS; PROVI DED, HOWEVER, THAT OF
THE |INTIAL APPO NTMENTS: ONE MEMBER APPO NTED BY THE GOVERNOR SHALL
SERVE A TERM OF ONE YEAR, THE MEMBER APPO NTED BY THE TEMPORARY PRESI -
DENT OF THE SENATE SHALL SERVE A TERM OF THREE YEARS; THE MEMBER
APPO NTED BY THE SPEAKER OF THE ASSEMBLY SHALL SERVE A TERM OF TWO
YEARS; AND THE OTHER MEMBER APPO NTED BY THE GOVERNOR SHALL SERVE A TERM
OF FOUR VYEARS. VACANCIES SHALL BE FILLED IN THE SAME MANNER AS THE
ORI G NAL APPO NTMENT FOR THE UNEXPI RED TERM OF THE VACANT OFFICE. THE
MEMBERS OF THE COUNCI L SHALL RECEI VE NO COVPENSATI ON FOR THEI R SERVI CES,
BUT SHALL BE REIMBURSED FOR THEIR REASONABLE EXPENSES ACTUALLY AND
NECESSARI LY | NCURRED BY THEM I N THE PERFORMANCE OF THEIR DUTIES. THE
COUNCI L SHALL MEET NOT LESS THAN THREE TI MES EACH CALENDAR YEAR. SPECI AL
MEETI NGS OF THE COUNCI L SHALL BE HELD AT THE CALL OF THE CHAIR

3. THE COUNCI L SHALL HAVE THE PONER TO CONSI DER ANY MATTER RELATI NG TO
THE FUNCTI ONS, POWERS AND DUTI ES OF THE OFFI CE. FURTHERMORE, THE COUNCI L
MAY ADVISE THE OFFI CE ON PCLI CI ES, GOALS AND OPERATI ONS RELATED TO THE
ADVANCEMENT OF THE GOALS OF THE COUNCIL AND LEG SLATIVE FI NDI NGS
CONTAI NED | N SECTI ON El GHT HUNDRED SEVENTY-FI VE OF TH S ARTI CLE.

4. THE COUNCIL MAY REVI EW PROPOSED RULES PROMULGATED BY AGENCI ES AND
PROVI DE COWENTS TO THE OFFI CE THEREON.

5. THE COUNCIL MAY SUBM T RECOMVENDATIONS TO THE OFFICE FOR THE
| MPROVEMENT, MODI FI CATION OR EXTENSI ON OF THE SERVI CES OF THE OFFI CE,
AND FOR ACTI ONS DESI GNED TO ELI M NATE, CONSCOLIDATE OR SIMPLIFY RULES
PROMULGATED BY AGENCI ES OR WHI CH ALREADY EXI ST.

S 3. Section 102 of the state adm nistrative procedure act is anmended
by addi ng a new subdivision 12 to read as fol |l ows:

12. "OFFI CE' MEANS THE OFFI CE OF ADM NI STRATI VE RULE MAKI NG COVPLI ANCE
ESTABLI SHED PURSUANT TO ARTI CLE THI RTY- NI NE OF THE EXECUTI VE LAW

S 4. Subdivision 1 of section 202 of the state administrative proce-
dure act is amended by addi ng a new paragraph (g) to read as foll ows:

(G NOTW THSTANDI NG ANY OTHER PROVI SION OF THI' S SUBDI VI SI ON, UPON THE
FI LI NG WTH THE SECRETARY OF STATE BY THE OFFICE OF A NON COVPLI ANCE
NOTI CE, PURSUANT TO SUBDIVISION FIVE OF SECTION EIGHT HUNDRED
SEVENTY- El GHT OF THE EXECUTI VE LAW RELATED TO ANY NOTICE OF PROPOSED
RULEMAKI NG  REVI SED RULEMAKI NG OR ADOPTI ON FOR SUCH RULEMAKI NG, NO SUCH
RULEMAKI NG NOTI CE RELATED TO SUCH NON-COVPLI ANCE NOTICE SHALL BE
PUBLI SHED UNTIL SUCH NON- COVPLI ANCE NOTI CE |'S RESCI NDED. SUCH RESCI S-
SI ON SHALL BE PUBLI SHED | N THE STATE REG STER

S 5. Subparagraph (iii) of paragraph (a) of subdivision 9 of section
202 of the state adm nistrative procedure act, as anended by chapter 230
of the I aws of 2006, is anended to read as foll ows:

(ii1) reject those notices which are not in substantial conpliance
with the provisions of this [section] ARTICLE OR VH CH RELATE TO RULE-
MAKI NG NOTI CES THAT THE OFFI CE HAS | SSUED A NON- COVPLI ANCE NOTI CE, give
pronpt notice of such rejection to the agency, and advi se such agency on
the corrective action required; and

S 6. Section 102-a of the state administrative procedure act, as
anended by section 3 of part O of chapter 60 of the laws of 2011, is
amended to read as foll ows:

S 102-a. Small business regul ati on gui des. For each rule or group of
related rules which significantly inpact a substantial nunber of snall
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busi nesses, the agency which adopted the rule shall post on its website
AND PROVIDE TO THE OFFICE one or nore guides explaining the actions a
smal | business may take to conply with such rule or group of rules if
the agency determi nes that such guide or guides will assist small busi-
nesses in conplying with the rule, and shall designate each such posting
as a "small business regulation guide". The guide shall explain the
actions a small business nay take to conply with a rule or group of
rul es. The agency shall, in its sole discretion, taking into account the
subject matter of the rule and the |anguage of relevant statutes, ensure
that the guide is witten using sufficiently plain |language that it 1is
likely to be wunderstood by affected small businesses. Agenci es shal
cooperate with other state agencies in devel opi ng such gui des.

S 7. Paragraph (b) of subdivision 5 of section 202 of the state adm n-
istrative procedure act, as anended by chapter 171 of the laws of 1994,
is amended to read as foll ows:

(b) Except wth respect to any rule defined in subparagraph (ii) of
par agraph (a) of subdivision two of section one hundred two of this
chapter, each agency shall publish and make available to the public an
assessment of public coment for a rule adopted pursuant to this subdi-
vi sion or paragraph (e) of subdivision six of this section. Such assess-
ment shall be based upon any witten conments submtted to the agency
and any coments presented at any public hearing held on the proposed
rule by the agency. The assessnment shall contain: (i) a summary and an
anal ysis of the issues raised and significant alternatives suggested by
any such coments, (ii) a statement of the reasons why any significant
alternatives were not incorporated into the rule and (iii) a description

of any changes made in the rule as a result of such coments. |[If any
comments included estimates of projected costs of the proposed rule to
the state, Ilocal governnments or regulated persons, which differed

significantly from those presented by the agency in its regulatory
i npact statenment, regulatory flexibility analysis, or rural area flexi-

bility analysis, the assessnment shall also sunmarize the agency's
assessnent of such estimates. If no corments have been received, the
notice of adoption shall state that no coments were received by the

agency. Commrents submtted or presented to the agency by THE OFFICE, a
| egislative commttee or commission or by a nmenber or nenbers of the
senate or assenbly shall be considered public coment and shall be
summari zed and anal yzed in the assessnent.

S 8. Paragraph (a) of subdivision 6-a of section 202 of the state
adm ni strative procedure act, as anended by chapter 171 of the I|aws of
1994, is amended to read as foll ows:

(a) An agency shall transmt a copy of any rule nmaking notice prepared
pursuant to this article to the governor, the tenporary president of the
senate, the speaker of +the assenbly, the adm nistrative regul ations
revi ew conm ssion and the office [of regulatory and nanagenent assi st-
ance] at the time such notice is subnmitted to the secretary of state for
publication in the state register. Such transmttal shall include the
conplete rule text, regulatory inpact statenent, regulatory flexibility
anal ysis, rural area flexibility analysis, or revisions thereof, and any
other information submtted to the secretary of state pursuant to this
article.

S 9. Subparagraph (i) of paragraph (b) of subdivision 9 of section 202
of the state admi nistrative procedure act, as added by chapter 230 of
the laws of 2006, is anended to read as foll ows:
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(i) The secretary of state [may] SHALL, in addition to publication of
the state register, publish an electronic copy of the state register
whi ch shall be freely avail able on the internet.

S 10. The opening paragraph of subdivision 2 of section 202-b of the
state adm ni strative procedure act, as anmended by chapter 611 of the
| aws of 1996, is anended to read as foll ows:

In proposing a rule for adoption or in adopting a rule on an energency
basis, the agency shall issue a regulatory flexibility anal ysis regard-
ing the rule being proposed for adoption or the energency rule being
adopted. A copy of such analysis and any finding, and reasons for such
findi ng, pursuant to subdivision three of this section, shall be subnit-
ted to the governor, the tenporary president of the senate, the speaker
of the assenbly, the office [of business permts and regul atory assi st-
ance] and the adnministrative regulations review commi ssion at the tine
such analysis is subnmtted to the secretary of state for publication
and, upon witten request, a copy shall be sent to any other person.
Each regulatory flexibility analysis shall contain:

S 11. This act shall take effect imedi ately; provided, however, that
sections one and three through ten of this act shall take effect on the
first of January next succeeding the date on which it shall have becone
a |l aw



