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di scharged, bill anended, ordered reprinted as anmended and reconmmtted
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AN ACT to anmend the crimnal procedure law, in relation to orders
aut hori zi ng nobi | e phone surveill ance devices or systens

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The article heading of article 705 of the crimnal proce-
dure | aw, as added by chapter 744 of the laws of 1988, 1is anended to
read as foll ows:

PEN REGQ STERS [ AND], TRAP AND TRACE
DEVI CES AND MOBI LE PHONE SURVEI LLANCE
DEVI CES OR SYSTEMS

S 2. Section 705.00 of the crimnal procedure |law is anended by addi ng
a new subdivision 7 to read as foll ows:

7. "MOBILE PHONE SURVEI LLANCE DEVI CE OR SYSTEM' SHALL MEAN TECHNCOLOGY
THAT | DENTI FI ES, TRACKS, OR LOCATES CELLULAR DEVICES BY FORCING EACH
COWATIBLE CELLULAR DEVICE IN A GVEN AREA TO D SCONNECT FROM I TS
SERVI CE PROVI DER CELL SI TE AND ESTABLISH A NEW CONNECTION WTH THE
DEVICE BY MM CKING A WRELESS CARRI ER CELL TOAER. DURI NG THE PROCESS
OF FORCI NG CONNECTI ONS FROM ALL COWPATI BLE CELLULAR DEVICES IN A G VEN
AREA, THE MOBI LE PHONE SURVEI LLANCE DEVI CE OR SYSTEM OPERATOR DETERM NES
VWHI CH DEVI CE | S A DESI RED SURVEI LLANCE TARGET BY DOMLQADI NG THE | DENTI -
FYING DATA FROM EACH OF THE CELLULAR DEVI CES CONNECTED TO THE MOBI LE
PHONE SURVEI LLANCE DEVI CE OR SYSTEM | DENTI FYI NG DATA | S TRANSM TTED TO
THE MOBI LE PHONE SURVEI LLANCE DEVI CE OR SYSTEM THROUGH RADI O WAVES.

S 3. Section 705.05 of the crimnal procedure |aw, as added by chapter
744 of the |aws of 1988, is anended to read as foll ows:

S 705.05 Pen register [and], trap and trace AND MOBILE PHONE SURVEI L-
LANCE aut hori zations; in general.

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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Under circunstances prescribed in this article, a justice may issue an
order authorizing the use of a pen register [or], a trap and trace
devi ce, OR A MOBI LE PHONE SURVEI LLANCE DEVI CE OR SYSTEM upon ex parte
application of an applicant who is authorized by law to investigate,
prosecute or participate in the prosecution of the designated crines
whi ch are the subject of the application.

S 4. Section 705.10 of the crimnal procedure |aw, as added by chapter
744 of the |aws of 1988, is anended to read as foll ows:

S 705.10 Orders authorizing the use of a pen register [or], a trap and
trace device, OR A MOBILE PHONE SURVEI LLANCE DEVI CE OR
SYSTEM when i ssuabl e.

An order authorizing the use of a pen register [or], a trap and trace
devi ce, OR A MOBI LE PHONE SURVEI LLANCE DEVI CE OR SYSTEM may | ssue only:

1. Upon an appropriate application made in conformty with this arti -
cle; and

2. Upon a determ nation that an application sets forth specific, arti-
cul able facts, warranting the applicant's reasonable suspicion that a
designated crime has been, is being, or is about to be commtted and
denonstrating that the information likely to be obtained by use of a pen
register [or], trap and trace device, OR MO®BILE PHONE SURVEILLANCE
DEVICE OR SYSTEMis or will be relevant to an ongoing crimnal investi-
gation of such designated crine.

S 5. Section 705.15 of the crimnal procedure | aw, as added by chapter
744 of the |aws of 1988, is anended to read as foll ows:

S 705.15 Application for an order authorizing the use of a pen register
[or], a trap and trace device, OR A MOBILE PHONE SURVEI L-
LANCE DEVI CE OR SYSTEM

1. An ex parte application for an order or an extension of an order
authorizing the use of a pen register [or], a trap and trace device, OR
A MOBI LE SURVEI LLANCE DEVI CE OR SYSTEM nust be nade to a justice in
witing, and nust be subscribed and sworn to by the applicant.

2. The application nust contain:

(a) The identity of the applicant and the identity of the |aw enforce-
ment agency conducting the investigation; and

(b) A statenment of facts and circunstances sufficient to justify the
applicant's belief that an order authorizing the use of a pen register
[or], a trap and trace device, OR A MOBI LE PHONE SURVEI LLANCE DEVI CE OR
SYSTEM shoul d be issued, including (i) a statenment of the specific facts
on the basis of which the applicant reasonably suspects that the desig-
nated crime has been, is being, or is about to be comrtted and denon-
strating that the infornmation likely to be obtained by use of a pen
register J[or], a trap and trace device, OR A MBI LE PHONE SURVEI LLANCE
DEVICE OR SYSTEMis or will be relevant to an ongoing crimnal investi-
gation of such designated offense, (ii) the identity, if known, of the
person to whomis | eased or in whose nane is listed the telephone Iine
to which the pen register or trap and trace device is to be attached,
(ii1) the identity, if known, of the person who is the subject of the
crimnal investigation, (iv) the nunber and, if known, the physica
| ocation of the tel ephone Iine to which the pen register or trap and
trace device is to be attached and, in the case of a trap and trace
devi ce, the geographic limts of the trap and trace order, (V) A PARTIC
ULAR DESCRI PTI ON OF THE NATURE AND LOCATI ON OF THE FACI LI TI ES FROM WH CH
OR THE PLACE WHERE THE COVMUNI CATI ON IS TO BE | NTERCEPTED AND A PARTI C
ULAR DESCRI PTION OF THE TYPE OF THE COMMUNI CATI ONS SOUGHT TO BE | NTER-
CEPTED BY THE MOBILE PHONE SURVEILLANCE DEVICE OR SYSTEM AND THE
GEOGRAPHIC LIMTS OF THE ORDER, and [(v)] (VI) a statenent of the desig-
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nated crime or crimes to which the information likely to be obtained by
the use of the pen register [or], trap and trace device, OR MOBILE PHONE
SURVEI LLANCE DEVI CE OR SYSTEM rel ates; and

(c) A statenent of the period of tinme for which the authorization for
the use of a pen register [or], a trap and trace device, OR A M3®BILE
PHONE SURVEI LLANCE DEVI CE OR SYSTEM i s required; and

(d) A statenent of the facts concerning all previous applications,
known to the applicant, for an order authorizing the use of a pen regis-
ter [or], a trap and trace device, OR A MOBI LE PHONE SURVEI LLANCE DEVI CE
OR SYSTEM i nvol ving any of the same persons or facilities specified in
the application, and the action taken by the justice on each such appli -
cation.

3. Allegations of fact in the application nay be based either upon the
personal know edge of the applicant or upon infornmation and belief. If
the applicant personally knows the facts alleged, it nust be so stated.
If the facts stated in the application are derived in whole or in part
fromthe statenments of persons other than the applicant, the sources of
such facts nust be either disclosed or described.

S 6. Section 705.20 of the crimnal procedure |aw, as added by chapter
744 of the |aws of 1988, is anended to read as foll ows:

S 705.20 Orders authorizing the use of a pen register [or], a trap and
trace device, OR A MOBILE PHONE SURVEILLANCE DEVICE OR
SYSTEM determ nation of application.

1. If the justice determ nes on the basis of the facts submtted by
the applicant that grounds exist for the issue of an order authorizing
the use of a pen register [or], a trap and trace device, OR A MBI LE
PHONE SURVEI LLANCE DEVI CE OR SYSTEM pursuant to section 705.10 of this
article, the justice shall grant the application and issue an order
authorizing the use of a pen register [or], a trap and trace device, OR
A MOBI LE PHONE SURVEI LLANCE DEVI CE OR SYSTEM in accordance with subdi -
vision three of this section.

2. If the application does not conformto section 705.15 of this arti-
cle, or if the justice is not satisfied that grounds exist for the issu-
ance of an order authorizing the use of a pen register [or], a trap and
trace device, OR A MBILE PHONE SURVEILLANCE DEVI CE OR SYSTEM the
appl i cation nust be deni ed.

3. An order issued under this section nust contain:

(a) the name of the applicant, date of issuance, and the subscription
and title of the issuing justice; and

(b) the identity, if known, of the person to whomis |eased or in
whose nane is listed the tel ephone line, OR MOBILE PHONE LINE to which
the pen register [or], trap and trace device, OR MOBILE PHONE SURVEI L-
LANCE DEVI CE OR SYSTEMis to be attached; and

(c) the identity, if known, of the person who is the subject of the
crimnal investigation; and

(d) the nunber and, if known, the physical |ocation of the tel ephone
line to which the pen register or trap and trace device is to be
attached and, in the <case of a trap and trace device OR MBI LE PHONE
SURVEI LLANCE DEVI CE, the geographic |limts of the trap and trace OR
MOBI LE PHONE SURVEI LLANCE order; and

(e) a statenment of the designated crine or crinmes to which the infor-
mation |ikely to be obtained by the pen register [or], trap and trace
devi ce, OR MOBI LE PHONE SURVEI LLANCE DEVI CE OR SYSTEM r el at es.

4. An order issued under this section shall direct, upon the request
of the applicant, the furnishing of information, facilities, and techni-
cal assistance necessary to acconplish the installation OR USE of the
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pen register [or], trap and trace device, OR MOBILE PHONE SURVEI LLANCE

DEVI CE OR SYSTEM under section 705.25 of this article.

S 7. Section 705.25 of the crimnal procedure |aw, as added by chapter
744 of the |aws of 1988, is anended to read as foll ows:

S 705.25 Pen register [or], trap and trace device, OR MXBILE PHONE
SURVEI LLANCE DEVI CE OR SYSTEM orders; tine period and exten-
si ons.

1. An order issued under this section shall authorize the installation
and use of a pen register or a trap and trace device for a period not to
exceed sixty days.

2. Extensions of such an order may be granted, but only upon an appli-
cation for an order under section 705.05 of this article and upon the
judicial finding required by subdivision one of section 705.10 of this
article. The period of extension shall be for a period not to exceed
si xty days.

3. NO MOBI LE PHONE SURVEI LLANCE ORDER MAY AUTHORI ZE OR APPROVE THE
| NTERCEPTI ON  OF ANY COMMUNI CATI ON FOR ANY PERI OD LONGER THAN | S NECES-
SARY TO ACH EVE THE OBJECTI VE OF THE AUTHORI ZATION, OR |IN ANY EVENT
LONGER THAN THI RTY DAYS. SUCH THI RTY DAY PERI OD SHALL BEG N ON THE DATE
DESI GNATED | N THE ORDER AS THE EFFECTI VE DATE. EXTENSIONS OF SUCH AN
ORDER MAY BE GRANTED, BUT ONLY UPON AN APPLI CATI ON FOR AN ORDER UNDER
SECTI ON 705. 05 OF THI S ARTI CLE AND UPON THE JUDI Cl AL FI NDI NG REQUI RED BY
SUBDI VI SI ON ONE OF SECTI ON 705.10 OF THI S ARTI CLE. THE PERI OD OF EXTEN
SI ON SHALL BE FOR A PERI OD NOT TO EXCEED THI RTY DAYS

S 8. Section 705.30 of the crimnal procedure |aw, as added by chapter
744 of the |aws of 1988, is anended to read as foll ows:

S 705. 30 Nondi scl osure of existence of pen register [or], a trap and
trace device, OR A MOBILE PHONE SURVEILLANCE DEVICE OR
SYSTEM

An order authorizing or approving the installation and use of a pen
register [or], a trap and trace device, OR A MOBILE PHONE SURVEI LLANCE
DEVI CE OR SYSTEM shal | direct that:

1. the order be sealed until otherw se ordered by the court; and

2. the person owning or leasing the line to which the pen register or
a trap and trace device is attached, THE SERVI CE PROVI DER OF THE MBI LE
PHONE TO WHI CH THE MOBI LE PHONE SURVEI LLANCE DEVI CE OR SYSTEM | S | DENTI -
FYING  TRACKING OR LOCATING or who has been ordered by the court to
provi de assistance to the applicant, not disclose the existence of the
pen register [or], trap and trace device, OR MOBILE PHONE SURVEI LLANCE
DEVI CE OR SYSTEM or the existence of the investigation to the |isted
subscri ber, or to any other person, unless or until otherw se ordered by
the court.

S 9. Subdivision 1 of section 700.05 of the crimnal procedure |aw, as
anended by chapter 744 of +the laws of 1988, is anmended to read as
fol | ows:

1. "Eavesdroppi ng" means "wiretapping", "mechanical overhearing of
conversation,” or the "intercepting or accessing of an electronic comu-
nication", as those terns are defined in section 250.00 of the pena

| aw, but does not include the use of a pen register [or], trap and trace
devi ce, OR A MOBI LE PHONE SURVEI LLANCE DEVI CE OR SYSTEM when aut hori zed
pursuant to article 705 of this chapter.

S 10. This act shall take effect on the ninetieth day after it shal
have becone a | aw



