Co~NOUITR~hWNE

STATE OF NEW YORK

4753
2015- 2016 Regul ar Sessi ons
I N SENATE
April 15, 2015

I ntroduced by Sens. GRIFFO, FUNKE, ORTT -- read twi ce and ordered print-
ed, and when printed to be conmmtted to the Conmttee on Energy and
Tel econmuni cat i ons

AN ACT to anend the tax law, in relation to exenpting comercial fuel
cell systens and electricity provided by such sources fromthe sal es
tax inmposed by article 28 of the tax law and omtting such exenption
from the taxes inposed pursuant to the authority of article 29 of the
tax law, unless a locality elects otherwise; and to repeal subdivi-
sions (n) and (p) of section 1210 of such lawrelating to tax
exenptions inposed by resolution in cities having a popul ati on of one
mllion or nore persons

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 1115 of the tax lawis anmended by adding a new
subdivision (jj) to read as foll ows:

(JJ) THE FOLLOW NG SHALL BE EXEMPT FROM TAX UNDER THI S ARTI CLE: (1)
RECEI PTS FROM THE RETAIL SALE OF, AND CONSI DERATI ON G VEN OR CONTRACTED
TO BE G VEN FOR, OR FOR THE USE OF, COWVERCI AL FUEL CELL SYSTEMS EQUI P-
MENT AND THE SERVI CE OF | NSTALLI NG SUCH SYSTEMS. FOR THE PURPOSES OF
THIS SUBDI VISION, "FUEL CELL ELECTRI CI TY GENERATI NG SYSTEMS EQUI PMENT"
SHALL MEAN AN ARRANGEMENT OR COMBI NATI ON OF COVPONENTS | NSTALLED UPON
NON- RESI DENTI AL PREM SES THAT UTILIZE SOLID OXI DE, MOLTEN CARBONATE,
PROTON EXCHANGE MEMBRANE OR PHOSPHORI C ACI D FUEL CELL THAT IS MANUFAC-
TURED, | NSTALLED AND OPERATED | N ACCORDANCE W TH APPLI CABLE GOVERNMENT
AND | NDUSTRY STANDARDS. SUCH ARRANGEMENT OR COVPONENTS SHALL NOT | NCLUDE
EQUI PMENT THAT | S PART OF A NON- FUEL CELL ENERGY SYSTEM

(2) RECEI PTS FROM THE SALE OF ELECTRICITY BY A PERSON PRI MARILY
ENGAGED IN THE SALE OF FUEL CELL SYSTEM EQUI PMENT AND/ OR ELECTRI CI TY
GENERATED BY SUCH EQUI PMENT PURSUANT TO A WRI TTEN AGREEMENT UNDER WHI CH
THE ELECTRICITY 1S GENERATED BY COMWMERCI AL FUEL CELL SYSTEM EQUI PMENT
THAT I'S: (A) OMNED BY A PERSON OTHER THAN THE PURCHASER OF SUCH ELEC

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD10464- 01-5



Co~NOoOUIT~hWNE

S. 4753 2

TRICITY; (B) INSTALLED ON THE NON RESI DENTI AL PREM SES OF THE PURCHASER
OF SUCH ELECTRICITY; AND (C) USED TO PROVI DE HEATI NG COOLI NG, HOT WATER
OR ELECTRICI TY TO SUCH PREM SES.

S 2. Paragraphs 1 and 4 of subdivision (a) of section 1210 of the tax
| aw, paragraph 1 as anmended by chapter 13 of the |aws of 2013, and para-
graph 4 as anended by chapter 200 of the laws of 2009, are anended to
read as foll ows:

(1) Either, all of the taxes described in article twenty-eight of this
chapter, at the sanme uniformrate, as to which taxes all provisions of

the local |aws, ordinances or resolutions inposing such taxes shall be
identical, except as to rate and except as otherw se provided, with the
correspondi ng provisions in such article twenty-eight, including the

definition and exenption provisions of such article, so far as the
provi sions of such article twenty-eight can be nade applicable to the
taxes inposed by such city or county and with such limtations and
special provisions as are set forth in this article. The taxes author-
ized wunder this subdivision my not be inposed by a city or county
unl ess the local |aw, ordinance or resolution inposes such taxes so as
to include all portions and all types of receipts, charges or rents,
subject to state tax under sections eleven hundred five and eleven
hundred ten of this chapter, except as otherw se provided. (i) Any |loca
| aw, ordinance or resolution enacted by any city of less than one
mllion or by any county or school district, inmposing the taxes author-
i zed by this subdivision, shall, notw thstanding any provision of lawto
the contrary, exclude fromthe operation of such |ocal taxes all sales
of tangi bl e personal property for wuse or consunption directly and
predom nantly in the production of tangible personal property, gas,
electricity, refrigeration or steam for sale, by nanufacturing, proc-
essing, generating, assenbly, refining, mning or extracting; and al
sal es of tangi ble personal property for use or consunption predom nantly
either in the production of tangi ble personal property, for sale, by
farmng or in a commercial horse boarding operation, or in both; and,
unl ess such city, county or school district elects otherw se, shall omt
the provision for credit or refund contained in clause six of subdivi-
sion (a) or subdivision (d) of section eleven hundred nineteen of this
chapter. (ii) Any local law, ordinance or resolution enacted by any
city, county or school district, inposing the taxes authorized by this
subdi vi sion, shall omt the residential solar energy systens equipmrment
exenption provided for in subdivision (ee), the commercial solar energy
systens equi prent exenption provided for in subdivision (ii), THE
COMMVERCI AL FUEL CELL SYSTEMS EQU PMENT AND ELECTRICITY EXEMPTI ON
PROVI DED FOR I'N SUBDI VI SION (JJ) and the clothing and footwear exenption
provided for in paragraph thirty of subdivision (a) of section eleven
hundred fifteen of this chapter, unless such city, county or schoo
district elects otherwise as to [either] such residential solar energy
systens equi prent exenption, such commercial solar energy systens equi p-
ment exenption, COMMERCI AL FUEL CELL SYSTEMS EQUI PMENT AND ELECTRICI TY
EXEMPTI ON or such clothing and footwear exenption.

(4) Notwi t hstandi ng any other provision of lawto the contrary, any
local law enacted by any city of one mllion or nore that inposes the
taxes aut horized by this subdivision (i) nmay omt the exception provided
i n subparagraph (ii) of paragraph three of subdivision (c) of section
el even hundred five of this chapter for receipts fromlaundering, dry-
cl eaning, tailoring, weaving, pressing, shoe repairing and shoe shi ning;
(ii) may inpose the tax described in paragraph six of subdivision (c) of
section el even hundred five of this chapter at a rate in addition to the
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rate prescribed by this section not to exceed two percent in nmultiples
of one-half of one percent; (iii) shall provide that the tax descri bed
i n paragraph six of subdivision (c) of section eleven hundred five of
this chapter does not apply to facilities owned and operated by the city
or an agency or instrunentality of the city or a public corporation the
majority of whose nenbers are appointed by the chief executive officer
of the <city or the legislative body of the city or both of them (iv)
shall not include any tax on receipts from or the use of, the services
described in paragraph seven of subdivision (c) of section eleven
hundred five of this chapter; (v) shall provide that, for purposes of
the tax described in subdivision (e) of section eleven hundred five of
this chapter, "permanent resident" neans any occupant of any room or
roons in a hotel for at |east one hundred eighty consecutive days with
regard to the period of such occupancy; (vi) my onit the exception
provided in paragraph one of subdivision (f) of section el even hundred
five of this chapter for charges to a patron for adm ssion to, or use
of, facilities for sporting activities in which the patron is to be a
partici pant, such as bowing alleys and swimring pools; (vii) my
provide the <clothing and footwear exenption in paragraph thirty of
subdi vi sion (a) of section eleven hundred fifteen of this chapter, and,
notwi t hstanding any provision of subdivision (d) of this section to the
contrary, any local |aw providing for such exenption or repealing such
exenption, my go into effect on any one of the foll ow ng dates: March
first, June first, Septenber first or Decenber first; (viii) shall omt
the exenption provided in paragraph forty-one of subdivision (a) of
section eleven hundred fifteen of this chapter; (ix) shall omt the
exenption provided in subdivision (c) of section eleven hundred fifteen
of this chapter insofar as it applies to fuel, gas, electricity, refrig-
eration and steam and gas, electric, refrigeration and steam service of
what ever nature for use or consunption directly and exclusively in the
production of gas, electricity, refrigeration or steam (x) shall omt,
unl ess such city elects otherwise, the provision for refund or credit
contained in clause six of subdivision (a) or in subdivision (d) of
section el even hundred nineteen of this chapter; [and] (xi) shal
provide that section eleven hundred five-C of this chapter does not
apply to such taxes, and shall tax receipts fromevery sale, other than
sales for resale, of gas service or electric service of whatever nature,
including the transportation, transm ssion or distribution of gas or
electricity, even if sold separately, at the rate set forth in clause
one of subparagraph (i) of the opening paragraph of this section; (XI)
SHALL OM T, UNLESS SUCH CI TY ELECTS OTHERW SE, THE EXEMPTI ON FOR COMVER-
Cl AL FUEL CELL SYSTEMS EQUI PMENT AND ELECTRI CI TY PROVI DED I N SUBDI VI SI ON
(JJ) OF SECTI ON ELEVEN HUNDRED FI FTEEN OF TH S CHAPTER. ANY REFERENCE
IN TH'S CHAPTER OR I N ANY LOCAL LAW ORDI NANCE OR RESOLUTI ON ENACTED
PURSUANT TO THE AUTHORI TY OF THI S ARTI CLE TO FORMER SUBDI VI SIONS (N) OR
(P) OF THI'S SECTI ON SHALL BE DEEMED TO BE A REFERENCE TO CLAUSE (XI1) OF
THI'S PARAGRAPH, RESPECTIVELY, AND ANY SUCH LOCAL LAW ORDI NANCE OR
RESCLUTI ON THAT PROVI DES THE EXEMPTI ONS PROVI DED | N SUCH FORMER SUBDI VI -
SIONS (N) AND/ OR (P) SHALL BE DEEMED | NSTEAD TO PROVIDE THE EXEMPTI ONS
PROVI DED I N CLAUSE (Xl 1) OF THI S PARAGRAPH

S 3. Paragraph 1 of subdivision (b) of section 1210 of the tax |aw,
par agraph 1 as anended by section 36 of part S-1 of chapter 57 of the
| aws of 2009, is anended to read as foll ows:

(1) O, one or nore of the taxes described in subdivisions (b), (d),
(e) and (f) of section eleven hundred five of this chapter, at the sane
uniform rate, including the transitional provisions in section eleven
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hundred six of this chapter covering such taxes, but not the taxes
described in subdivisions (a) and (c) of section eleven hundred five of
this chapter. Provided, further, that where the tax described in subdi-
vision (b) of section eleven hundred five of this chapter is inposed,
t he conpensating use taxes described in clauses (E), (G and (H) of
subdi vi sion (a) of section eleven hundred ten of this chapter shall also
be inposed. Provided, further, that where the taxes described in subdi-
vision (b) of section eleven hundred five are inposed, such taxes shal
omt: (A the provision for refund or credit contained in subdivision
(d) of section el even hundred nineteen of this chapter with respect to
such taxes described in such subdivision (b) of section eleven hundred
five unless such city or county elects to provide such provision or, if
so elected, to repeal such provision; (B) THE EXEMPTI ON PROVI DED I N
PARAGRAPH TWO OF SUBDI VI SI ON (JJ) OF SECTI ON ELEVEN HUNDRED FIFTEEN OF
THI S CHAPTER, UNLESS SUCH COUNTY OR CI TY ELECTS OTHERW SE.

S 4. Subdivision (d) of section 1210 of the tax |aw, as anended by
section 37 of part S-1 of chapter 57 of the laws of 2009, is anmended to
read as follows:

(d) A local law, ordinance or resolution inposing any tax pursuant to
this section, increasing or decreasing the rate of such tax, repealing
or suspending such tax, exenpting fromsuch tax the energy sources and
servi ces described in paragraph three of subdivision (a) or of subdivi-
sion (b) of this section or changing the rate of tax inposed on such
energy sources and services or providing for the credit or refund
described in clause six of subdivision (a) of section eleven hundred
ni net een of this chapter, OR ELECTING OR REPEALING THE EXEMPTION FOR
COMWWERCI AL FUEL CELL EQUI PMENT AND ELECTRICITY IN SUBDI VI SION (JJ) OF
SECTI ON ELEVEN HUNDRED FI FTEEN OF THI S ARTI CLE nust go into effect only
on one of the follow ng dates: March first, June first, Septenber first
or Decenber first; provided, that a |ocal law, ordinance or resolution
provi ding for the exenption described in paragraph thirty of subdivision
(a) of section eleven hundred fifteen of this chapter or repealing any
such exenption or a local |aw, ordinance or resolution providing for a
refund or credit described in subdivision (d) of section el even hundred
ni net een of this chapter or repealing such provision so provided nust go
into effect only on March first. No such local |aw, ordinance or resol-
ution shall be effective unless a certified copy of such |aw, ordinance
or resolution is mailed by registered or certified nail to the comm s-
sioner at the comm ssioner's office in Al bany at |east ninety days prior
to the date it 1is to becone effective. However, the conm ssioner nay
wai ve and reduce such ninety-day m ninmumnotice requirenent to a nailing
of such certified copy by registered or certified mail within a period
of not less than thirty days prior to such effective date if the comm s-
si oner deens such action to be consistent with the comm ssioner's duties
under section twelve hundred fifty of this article and the conm ssioner
acts by resolution. Wiere the restriction provided for in section twelve
hundred twenty-three of this article as to the effective date of a tax
and the notice requirenent provided for therein are applicable and have
not been waived, the restriction and notice requirenent in section
twel ve hundred twenty-three of this article shall also apply.

S 5. Subdivisions (n) and (p) of section 1210 of the tax law are
REPEALED,

S 6. Subdivision (a) of section 1212 of the tax law, as anended by
section 40 of part S-1 of chapter 57 of the |aws of 2009, is anended to
read as follows:
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(a) Any school district which is coterm nous with, partly wthin or
wholly wthin a city having a popul ation of |ess than one hundred twen-
ty-five thousand, is hereby authorized and enpowered, by majority vote
of the whole nunber of its school authorities, to inpose for schoo
di strict purposes, within the territorial limts of such school district
and w thout discrimnation between residents and nonresidents thereof,
the taxes described in subdivision (b) of section eleven hundred five
(but excluding the tax on prepaid tel ephone calling services) and the
taxes described in clauses (E) and (H) of subdivision (a) of section
el even hundred ten, including the transitional provisions in subdivision
(b) of section eleven hundred six of this chapter, so far as such
provi sions can be nade applicable to the taxes inposed by such schoo
district and wth such I|imtations and special provisions as are set
forth in this article, such taxes to be inposed at the rate of one-half,
one, one and one-half, two, two and one-half or three percent which rate
shall be uniformfor all portions and all types of receipts and uses
subject to such taxes. In respect to such taxes, all provisions of the
resol ution inposing them except as to rate and except as otherw se
provi ded herein, shall be identical with the correspondi ng provisions in
such article twenty-eight of this <chapter, including the applicable
definition and exenption provisions of such article, so far as the
provisions of such article twenty-eight of this chapter can be nade
applicable to the taxes inposed by such school district and wth such
limtations and special provisions as are set forth in this article. The
taxes described in subdivision (b) of section eleven hundred five (but
excl uding the tax on prepaid tel ephone calling service) and clauses (E)
and (H) of subdivision (a) of section eleven hundred ten, including the
transitional provision in subdivision (b) of such section el even hundred
six of this chapter, nay not be inposed by such school district unless
the resolution inposes such taxes so as to include all portions and al
types of receipts and uses subject to tax under such subdivision (but
excluding the tax on prepaid tel ephone calling service) and cl auses.
Provi ded, however, that, where a school district inposes such taxes,
such taxes shall onmt the provision for refund or credit contained in
subdi vi sion (d) of section eleven hundred nineteen of this chapter wth
respect to such taxes described in such subdivision (b) of section elev-
en hundred five unless such school district elects to provide such
provision or, if so elected, to repeal such provision, AND SHALL OMT
THE EXEMPTI ON PROVI DED | N PARAGRAPH TWO OF SUBDI VI SION (JJ) OF SECTI ON
ELEVEN HUNDRED FI FTEEN OF THI'S CHAPTER UNLESS SUCH SCHOOL DI STRICT
ELECTS OTHERW SE.

S 7. Section 1224 of the tax law is amended by addi ng a new subdi vi -
sion (c-1) to read as foll ows:

(C-1) NOTW THSTANDI NG ANY OTHER PROVI SION OF LAW (1) WHERE A COUNTY
CONTAI NI NG ONE OR MORE CI TIES WTH A POPULATI ON OF LESS THAN ONE M LLI ON
HAS ELECTED THE EXEMPTI ON FOR COMMERCI AL FUEL CELL SYSTEMS EQUI PMENT AND
ELECTRICI TY PROVIDED IN SUBDI VI SION (JJ) OF SUCH SECTI ON ELEVEN HUNDRED
FIFTEEN, A CITY WTH N SUCH COUNTY SHALL HAVE THE PRIOR RI GHT TO | MPCSE
TAX ON SUCH EXEMPT EQUI PMENT AND/ OR ELECTRICI TY TO THE EXTENT OF ONE
HALF OF THE MAXI MUM RATES AUTHORI ZED UNDER SUBDI VI SION (A) OF SECTI ON
TWELVE HUNDRED TEN OF THI S ARTI CLE

(2) WHERE A CITY OF LESS THAN ONE M LLI ON HAS ELECTED THE EXEMPTI ON
FOR COMWERCI AL FUEL CELL SYSTEMS EQUI PMENT AND ELECTRICITY PROVIDED |IN
SUBDI VI SION (JJ) OF SUCH SECTI ON ELEVEN HUNDRED FI FTEEN, THE COUNTY I N
VWHI CH SUCH CI TY | S LOCATED SHALL HAVE THE PRIOR RIGHT TO | MPOSE TAX ON
SUCH EXEMPT EQUI PMENT AND/ OR ELECTRICITY TO THE EXTENT OF ONE HALF OF
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THE MAXI MUM RATES AUTHORI ZED UNDER SUBDI VI SION  (A)
HUNDRED TEN OF THI S ARTI CLE.

OF SECTION TWELVE

S 8. This act shall take effect Decenber 1, 2015 and shall apply in
accordance with the applicable transitional provisions in sections 1106

and 1217 of the tax | aw



