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STATE OF NEW YORK

4247
2015- 2016 Regul ar Sessi ons
I N SENATE
March 11, 2015

Introduced by Sen. SAVINO -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Labor

AN ACT establishing the "farmmorkers' fair [|abor practices act"; to
amend the |labor law, in relation to allow ng farm workers one day of
rest each week, and including farm laborers wthin the provisions
pertaining to overtine conpensation and unenpl oynent insurance; and to
anmend the workers' conpensation law, in relation to service as farm
| aborers

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. This act shall be known and nay be cited as the "farmwork-
ers' fair |abor practices act".

S 2. Subdivision 16 of section 2 of the |abor |aw, as added by chapter
564 of the laws of 2010, is renunbered subdivision 22 and five new
subdi visions 17, 18, 19, 20 and 21 are added to read as foll ows:

17. "FARM' SHALL MEAN AN AGRI CULTURAL FOR-PROFI T BUSI NESS | NVOLVED I N
COMMVERCI AL ENTERPRI SE W TH RESPECT TO STOCK, DAI RY, POULTRY, FUR-BEARI NG
ANI MAL, FRUI T AND TRUCK FARMS; PLANTATI ONS; ORCHARDS; NURSERI ES; GREEN-
HOUSES AND SI M LAR STRUCTURES USED PRI MARI LY FOR THE RAI SI NG OF AGRI CUL-
TURAL OR HORTI CULTURAL COWMODI Tl ES.

18. "FARM EMPLOYMENT" SHALL MEAN THE SERVI CES PERFORMED BY AN EMPLOYEE
ON A FARM IN THE EMPLOY OF THE OMNER, FARM CONTRACTOR, LESSEE OR OPERA-
TOR OF A FARM I N CONNECTI ON W TH

(A) CULTI VATING THE SO L;

(B) RAI'SI NG OR HARVESTI NG ANY AGRI CULTURAL OR HORTI CULTURAL COWODI TY,
| NCLUDI NG THE RAI SI NG OR HATCHI NG OF POULTRY, THE RAISING SHEARI NG
FEEDI NG CARI NG FOR, TRAI NI NG MANAGEMENT OF LI VESTOCK, BEES, FUR- BEAR-
| NG ANl MALS AND W LDLI FE

(©) THE PRODUCTI ON OR HARVESTI NG OF MAPLE SYRUP OR MAPLE SUGAR

(D) THE OPERATI ON, MANAGEMENT, CONSERVATI ON, | MPROVEMENT OR NMAI NTE-
NANCE OF A FARM AND | TS TOOLS AND EQUI PMVENT;

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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(E) THE OPERATION OR MAINTENANCE OF DI TCHES, CANALS, RESERVO RS OR
WATERWAYS USED EXCLUSI VELY FOR REMOVI NG SUPPLYI NG AND STORI NG WATER FOR
FARM NG PURPCSES; AND

(F) THE HANDLING  PLANTING DRYING PACKING PACKAG NG PROCESSI NG,
FREEZI NG, GRADI NG STORI NG OR DELI VERI NG TO MARKET OR TO A CARRIER FOR
TRANSPORTATI ON TO MARKET, OF ANY AGRI CULTURAL OR HORTI CULTURAL COWMODI TY
RAI SED ON THE EMPLOYER S FARM

FARM EMPLOYMENT SHALL NOT MEAN SERVI CES PERFORMED | N CONNECTI ON W TH
COMMVERCI AL CANNI NG FREEZI NG GRADI NG OR OTHER PROCESSI NG OF ANY AQGRI -
CULTURAL OR HORTI CULTURAL COWMODI TY NOT RAI SED ON THE EMPLOYER S FARM

19. "FARM EMPLOYER' SHALL MEAN ANY | NDI VI DUAL, PARTNERSHI P, ASSCCI -
ATl ON, CORPORATI ON, COOPERATI VE, BUSI NESS TRUST, LEGAL REPRESENTATI VE OR
ORGANI ZED GROUP OF PERSONS ACTI NG AS AN EMPLOYER OF A FARM EMPLOYEE. | F
A FARM LABOR CONTRACTOR RECRUI TS OR SUPPLI ES FARM WORKERS FOR WORK ON A
FARM SUCH FARM WORKERS SHALL BE DEEMED TO BE EMPLOYEES OF THE OWER,
LESSEE OR OPERATOR OF SUCH FARM

20. "FARM EMPLOYEE" SHALL MEAN ANY | NDI VI DUAL ENGAGED OR PERM TTED BY
AN EMPLOYER TO WORK ON A FARM EXCEPT:

(A) THE PARENT, SPOUSE, CHI LD OR OTHER MEMBER OF THE EMPLOYER S | MVE-
DI ATE FAM LY RELATED TO THE THI RD DEGREE OF CONSANGUI NI TY OR AFFI NI TY;

(B) AN | ND VI DUAL EMPLOYED BY THE FEDERAL, STATE OR MUNI Cl PAL GOVERN-
MENT OR A POLI TI CAL SUBDI VI SI ON THEREOF; AND

(© FOR THAT PART OF THE WORKI NG TI ME COVERED BY THE PROVISIONS OF
ANOTHER M NI MUM WAGE ORDER PROMULGATED BY THE COWM SSI ONER.

21. "TEMPORARY VI SA WORKER' SHALL MEAN AN ALI EN ADM TTED TO THE UNI TED
STATES TO PERFORM AGRI CULTURAL LABOR PURSUANT TO 8 USC 1184(C) AND 8 USC
1101(A) (15) (H OF THE FEDERAL | MM GRATI ON AND NATI ONALI TY ACT | F, AT THE
TIME SUCH SERVI CES ARE RENDERED, THEY ARE EXCLUDED FROM THE DEFI NI TI ON
OF EMPLOYMENT AS PROVIDED IN 26 USC 3306(C) OF THE FEDERAL UNEMPLOYMENT
TAX ACT.

S 3. Subdivision 1 of section 161 of the |abor |aw is anended by
addi ng a new undesi gnat ed paragraph to read as fol |l ows:

EVERY PERSON EMPLOYED AS A FARM LABORER SHALL BE ALLONED AT LEAST
TVENTY- FOUR CONSECUTI VE HOURS OF REST | N EACH AND EVERY CALENDAR WEEK. A
FARM LABORER MAY CONSENT IN WRI TING TO WAI VE TH' S RI GHT AND WORK ON THE
DAY OF REST, PROVIDED THAT HE OR SHE SHALL BE PAID AS PROVIDED UNDER
SECTION ONE HUNDRED SI XTY-THREE-A OF THIS TI TLE. TH S PARAGRAPH SHALL
NOT APPLY TO THE PARENT, CHI LD, SPOUSE OR OTHER MEMBER OF THE EMPLOYER S
FAM LY RELATED BY THE THI RD DEGREE OF CONSANGUI NI TY OR AFFI NI TY. TVEN-
TY- FOUR CONSECUTI VE HOURS SPENT AT REST BECAUSE OF Cl RCUMSTANCES, SUCH
AS WEATHER OR CROP CONDI TI ONS, SHALL BE DEEMED TO CONSTI TUTE THE REST
REQU RED BY TH'S PARAGRAPH. THE DAY OF REST SHOULD BE THE SAME AS THE
TRADI TI ONAL DAY RESERVED BY THE FARM LABORER FOR RELIG OUS WORSHI P,
VHENEVER POSSI BLE.

S 4. Paragraphs b and d of subdivision 2 of section 161 of the |abor
| aw, as anended by chapter 281 of the |laws of 1941, are anended to read
as foll ows:

b. Enployees in [dairies, creaneries,] m |k condenseries, mlk powder
factories, mlk sugar factories, mlk shipping stations, butter and
cheese factories, ice cream nmanufacturing plants and mlk bottling
pl ants, where not nore than seven persons are enpl oyed;

d. Enpl oyees whose duties include not nore than three hours' work on
Sunday in setting sponges in bakeries, [caring for live animals,] main-
taining fires, or making necessary repairs to boilers or machinery.

S 5. The labor law is anended by adding a new section 163-a to read as
fol | ows:
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S 163-A. HOURS OF AGRI CULTURAL EMPLOYMENT. NO FARM EMPLOYER OPERATI NG
A FARM SHALL REQUI RE ANY FARM EMPLOYEE TO WORK MORE THAN TEN WORK HOURS
N ANY DAY, SIXTY WORK HOURS | N ANY CALENDAR WEEK, OR SI X DAYS | N ANY
CALENDAR WEEK, UNLESS SUCH FARM EMPLOYEE |'S PAI D AS FOLLOWS:

1. HOURLY RATE. ANY FARM EMPLOYEE WHO | S PAI D ON AN HOURLY BASI S AND
VWHO IS El GHTEEN YEARS OF AGE OR OVER, OR WVHO IS SIXTEEN OR SEVENTEEN
YEARS OF AGE AND NOTI REQUIRED BY LAW TO ATTEND SCHOOL SHALL NOT BE
EMPLOYED OVERTI ME HOURS UNLESS THE FARM EMPLOYEE RECEIVES ONE AND
ONE- HALF TI MES THE REGULAR RATE FOR SUCH OVERTI ME WORK HOURS.

2. PIECE WORK RATE. ANY FARM EMPLOYEE PAI D AT A PIECE RATE WHO I S
El GHTEEN YEARS OF ACE OR OVER, OR WHO | S SI XTEEN OR SEVENTEEN YEARS OF
AGE AND NOT REQUI RED BY LAW TO ATTEND SCHOOL SHALL NOT BE EMPLOYED OVER-
TIME HOURS UNLESS THE FARM EMPLOYEE RECEI VES ONE AND ONE- HALF TI MES THE
PREVAI LI NG Pl ECE RATE SET BY THE UN TED STATES DEPARTMENT OF LABOR
PURSUANT TO THE H 2A TEMPORARY VI SA PROGRAM AUTHORI ZED BY THE FEDERAL
| MM GRATI ON AND NATI ONALI TY ACT OF 1952, AS AMENDED, FOR ALL OVERTI ME
WORK HOURS.

3. SALARIED RATE. ANY FARM EMPLOYEE PAI D AT A SALARI ED RATE AND NOT
WORKI NG AS A MANAGER OR SUPERVI SOR WHO | S El GHTEEN YEARS OF AGE OR OVER,
OR WHO | S SI XTEEN OR SEVENTEEN YEARS OF AGE AND NOT REQUI RED BY LAW TO
ATTEND SCHOOL SHALL NOT BE EMPLOYED OVERTI ME HOURS UNLESS HE OR SHE
RECEI VES ONE AND ONE- HALF TI MES THE REGULAR RATE AT WWHCH HE OR SHE IS
EMPLOYED DI VI DED BY FORTY FOR ALL OVERTI ME WORK HOURS.

4. A CONTRACT BETWEEN A FARM EMPLOYER AND A FARM EMPLOYEE NAY ALLOW
FOR DI SCI PLI NE OR DI SM SSAL OF A FARM EMPLOYEE WHO REFUSES TO WORK OVER-
TI ME HOURS OTHER THAN ON THE DAY OF REST W THOUT A MEDI CAL OR SUCH OTHER
EXCUSE PERM TTED BY REGULATI ON OF THE COWM SSI ONER.

FOR PURPOSES OF THI S SECTI ON, "WORK HOURS' SHALL MEAN THE HOURS THAT A
FARM EMPLOYEE |'S PERM TTED TO WORK OR IS REQUI RED TO BE AVAILABLE FOR
WORK AT THE ASSIGNED PLACE OF WORK, AND SHALL | NCLUDE TI ME SPENT I N
GO NG FROM ONE FI ELD TO ANOTHER, IN WAITING FOR BASKETS, PICKUP OR
BREAKDOAN OF MACHI NERY OR EQUI PMENT WHERE THE FARM EMPLOYER REQUI RES THE
FARM EMPLOYEE TO REMAIN AT THE SI TE OF THE BREAKDOM DURI NG REPAI RS.
TI ME NOT WORKED BECAUSE OF WEATHER CONDI TI ONS SHALL NOT BE CONSI DERED AS
HOURS WORKED. AN EMPLOYEE WHO LI VES ON THE PREM SES OF THE EMPLOYER, OR
IN COWARABLE FACILITIES AT THE WORK SITE, SHALL NOT BE CONSI DERED TO
HAVE WORKED OR TO HAVE BEEN AVAI LABLE FOR WORK: (A) DURI NG NORVAL SLEEP-
| NG HOURS SOLELY BECAUSE THE EMPLOYEE |'S REQUI RED TO BE ON CALL DURI NG
SUCH HOURS; OR (B) AT ANY OTHER TI ME WHEN THE EMPLOYEE | S FREE TO LEAVE
THE PLACE OF EMPLOYMENT.

FOR PURPOSES OF THI S SECTI ON, "OVERTI ME HOURS' SHALL MEAN HOURS WORKED
BY A FARM EMPLOYEE OF MORE THAN TEN HOURS I N ANY DAY, SIXTY HOURS IN A
CALENDAR WEEK, OR SI X DAYS I N A CALENDAR WEEK.

S 6. Subdivision 2 of section 564 of the |abor Iaw is renunbered
subdi vi sion 3 and a new subdivision 2 is added to read as foll ows:

2. EXCLUSI ON FROM COVERAGE. THE TERM "EMPLOYMENT" DOES NOT | NCLUDE
SERVICES RENDERED BY AN INDIVIDUAL WHO |S AN ALIEN ADM TTED TO THE
UNI TED STATES TO PERFORM AGRI CULTURAL LABOR PURSUANT TO 8 USC 1184(C
AND 8 USC 1101(A) (15)(H) OF THE FEDERAL | MM GRATI ON AND NATI ONALI TY ACT
| F, AT THE TI ME SUCH SERVI CES ARE RENDERED, THEY ARE EXCLUDED FROM THE
DEFINI TION OF EMPLOYMENT AS PROVIDED IN 26 USC 3306(C) OF THE FEDERAL
UNEMPLOYMENT TAX ACT.

S 7. Subdivision 1 of section 674 of the |labor |aw, as added by chap-
ter 552 of the laws of 1969, is anended to read as foll ows:

1. The conmi ssioner nay pronul gate such regul ati ons as he deens appro-
priate to carry out the purposes of this article and to safeguard m ni -
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mum wage standards. Such regul ations may include, but are not Ilimted
to, the defining of the circunmstances or conditions for the acceptance
of non-hourly rates and piece rates as equivalent to the mnimm hourly
rates established by this article. Such regulations also may include,
but are not limted to, waiting time and call-in pay rates; wage
provi sions governing guaranteed earnings during specified periods of
wor k; AND al | onances for neals, |odging, and other itens, services and
facilities when furnished by the enployer[; and the enpl oynent of indi-
vi dual s whose earning capacity is affected or inpaired by youth or age,
or by physical or nental deficiency or injury, under special certif-
i cates issued by the comm ssioner, at such wages |lower than the m ninmm
wage established by this article and for such period as shall be
prescribed in such regul ations].

S 8. The openi ng paragraph of paragraph A of subdivision 6 of section
201 of the workers' conpensation |aw, as anended by chapter 481 of the
| aws of 2010, is anended to read as foll ows:

"Enpl oynent” means enpl oynent in any trade, business or occupation
carried on by an enpl oyer, except that the foll owi ng shall not be deened
enpl oynment under this article: services perforned for the state, a
muni ci pal corporation, |ocal governnmental agency, other political subdi-
vision or public authority; enploynment subject to the federal railroad
unenpl oyment insurance act; service perfornmed on or as an officer or
menber of the crew of a vessel on the navigable water of the United
States or outside the United States; [service as farm | aborers;] SERVICE
AS A TEMPORARY VISA WORKER AS DEFINED BY SUBDI VI SI ON TWENTY- ONE OF
SECTI ON TWO OF THE LABOR LAW casual enploynment and the first forty-five
days of extra enpl oynent of enployees not regularly in enploynent as
otherwise defined herein; service as golf caddies; and service during
all or any part of the school year or regular vacation periods as a
part-time worker of any person actually in regular attendance during the
day tinme as a student in an elenmentary or secondary school. The term
“enpl oynent™ shall include donestic or personal work in a private hone.
The term"enploynent” shall not include the services of a licensed rea
estate broker or sales associate if it be proven that (a) substantially
all of the remuneration (whether or not paid in cash) for the services
performed by such broker or sales associate is directly related to sales
or other output (including the performance of services) rather than to
the nunber of hours worked; (b) the services perforned by the broker or
sal es associate are performed pursuant to a witten contract executed
between such broker or sales associate and the person for whomthe
services are perfornmed within the past twelve to fifteen nonths; and (c)
the witten contract provided for in subparagraph (b) of this paragraph
was not executed under duress and contains the follow ng provisions:

S 9. The conmssioner of labor shall report to the governor, the
speaker of the assenbly and the tenporary president of the senate no
later than one year after the date this act shall take effect on the
feasibility and practicality of allow ng farm enpl oyees to organize for
pur poses of collective bargaining. In preparing such report, the conmm s-
sioner of labor will consult with representatives of and advocates for
farm enpl oyees, individuals and agenci es that enploy farm enpl oyees, and
rel evant state agencies including but not limted to the departnent of
agriculture and narkets and the public enploynent relations board. The
report shall address the feasibility of an enpl oyee organi zation forned
in accordance wth the State Labor Rel ations Act, how bargaining units
for such organi zations could be forned, whether there are any unique
issues which arise in this context and whether there are other possible
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framewor ks for collective organization or for ensuring the benefits that
acconmpany organi zation for farm enpl oyees. The comm ssioner of |abor
shall also report, with the assistance of an interagency working group
which shall include but not be limted to the chair of the workers'
conpensati on board and the conm ssioner of agriculture and narkets, on
how best to provide easily accessible educational and informationa
material for farmenployers and farm enployees. Such naterial shal
cover enpl oynent benefits and applicable tax and insurance | aws.

S 10. This act shall take effect on the first of April next succeeding
the date on which it shall have becone a | aw



