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STATE OF NEW YORK

3998
2015- 2016 Regul ar Sessi ons
I N SENATE
February 25, 2015

Introduced by Sen. BOYLE -- read twice and ordered printed, and when
printed to be comritted to the Conmittee on Consuner Protection

AN ACT to anend the general business law, in relation to the sale of
certain diagnostic and repair information systens

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The general business |law is anended by addi ng a new section
399-nn to read as foll ows:

S 399-NN. SALE OF DI AGNOSTI C AND REPAI R | NFORVATI ON SYSTEMS. 1. DEFI -
NI TIONS. AS USED IN THI S SECTION, THE FOLLON NG TERMS SHALL HAVE THE
SI GNI FI CANCE HEREI N DEFI NED UNLESS ANOTHER MEANI NG |'S CLEARLY APPARENT
I N LANGUAGE OR CONTEXT:

(A) "ORI G NAL EQUI PMENT MANUFACTURER' MEANS ANY PERSON OR BUSI NESS
VHO, I N THE ORDI NARY COURSE OF | TS BUSI NESS, |'S ENGAGED | N THE BUSI NESS
OF SELLING OR LEASING NEW DI G TAL ELECTRONIC PARTS OF MACHI NES TO
CONSUMERS OR OTHER END USERS AND | S ENGAGED I N THE DI AGNCSI S, SERVI CE,
MAI NTENANCE OR REPAIR OF DI G TAL ELECTRONI C EQUI PMENT TO SUCH PARTS OR
MACHI NES.

(B) "EMBEDDED SOFTWARE' NMEANS ANY PROGRAMVABLE | NSTRUCTI ONS PROVI DED
ON FI RMMARE DELI VERED WTH THE MACHINE OR PART FOR THE PURPOCSES OF
MACHI NE OPERATI ON, | NCLUDI NG ALL RELEVANT PATCHES AND FI XES MADE BY THE
MANUFACTURER FOR THI S PURPOSE, | NCLUDI NG, BUT NOT LIMTED TO SYNONYMS
"BASI C | NTERNAL OPERATI NG SYSTEM', "I NTERNAL OPERATI NG SYSTEM', " MACHI NE
CODE", "ASSEMBLY CODE", "ROOT CODE", AND "M CROCODE".

(© "AUTHORI ZED REPAI R PROVI DER' MEANS AN ORAL OR WRI TTEN ARRANGEMENT
FOR A DEFI NI TE OR | NDEFI NI TE PERIOD I N WH CH A MANUFACTURER OR DI STRI BU-
TOR GRANTS TO A SEPARATE BUSI NESS ORGANI ZATI ON OR | NDI VIDUAL LICENSE TO
USE A TRADE NAME, SERVICE MARK OR RELATED CHARACTERI STIC FOR THE
PURPCSES OF OFFERI NG REPAI R SERVI CES UNDER THE NAMVE OF THE MANUFACTURER.

(D) "FAIR AND REASONABLE TERMB" MEANS AN EQUI TABLE PRICE IN LIGHT OF
RELEVANT FACTORS, | NCLUDI NG, BUT NOT LIMTED TO THE FOLLOW NG

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBDO7386- 03- 5



Co~NOoOUIT~hWNE

S. 3998 2

(1) THE NET COST TO THE AUTHORI ZED REPAI R ORGANI ZATI ONS FOR SI M LAR
| NFORMATI ON OBTAI NED FROM MANUFACTURERS, LESS ANY DI SCOUNTS, REBATES, OR
OTHER | NCENTI VE PROGRANGE:

(I'1) THE COST TO THE MANUFACTURER FOR PREPARI NG AND DI STRI BUTI NG THE
| NFORMATI ON, EXCLUDI NG ANY RESEARCH AND DEVELOPMENT COSTS | NCURRED | N
DESI GNING AND | MPLEMENTI NG, UPGRADING OR ALTERING THE PRODUCT, BUT
| NCLUDI NG AMORTI ZED CAPI TAL COSTS FOR THE PREPARATI ON AND DI STRI BUTI ON
OF THE | NFORMATI ON:

(I11) THE PRICE CHARGED BY OTHER MANUFACTURERS FOR SI M LAR | NFORMA-
TI ON;

(1V) THE PRI CE CHARGED BY MANUFACTURERS FOR SI M LAR | NFORMATI ON PRI OR
TO THE LAUNCH OF MANUFACTURER VEB S| TES;

THE ABILITY OF AFTERVARKET TECHNI Cl ANS OR SHOPS TO AFFORD THE
| NFORMATI ON;

(V1) THE MEANS BY WHI CH THE | NFORMATI ON | S DI STRI BUTED;

(VIT1) THE EXTENT TO WHI CH THE | NFORMATI ON | S USED, WHI CH | NCLUDES THE
NUVBER OF USERS, AND FREQUENCY, DURATI ON, AND VOLUME OF USE; AND

(VI T1) | NFLATI ON.

(E) "DATA SECURI TY FEATURE' MEANS ANY FEATURE OF AN ELECTRONI C DEVI CE
DESI GNED FOR THE SOLE PURPCSE OF PREVENTING THE USE OF AN ELECTRONI C
DEVICE INWH CH IT IS I NSTALLED FROM STARTI NG W THOUT THE CORRECT ACTI -
VATI ON OR AUTHORI ZATI ON CODE.

(F) "DOCUMENTATI ON' MEANS ANY MANUALS, DI AGRAMS, REPORTI NG OUTPUT, OR
SERVI CE CODE DESCRI PTI ONS PROVI DED TO THE AUTHORI ZED REPAI R PROVI DER FOR
THE PURPOSES OF EFFECTI NG REPAI R

(G "SERVICE PARTS' MEANS ANY REPLACEMENT PARTS, ElI THER NEW OR USED,
MADE AVAI LABLE BY THE MANUFACTURER TO THE AUTHORI ZED REPAI R PROVI DER FOR
THE PURPOSES OF EFFECTI NG REPAI R

(H "I NDEPENDENT REPAI R PROVI DER' MEANS A PERSON OR BUSI NESS OPERATI NG
I N THE STATE OF NEW YORK THAT |'S NOT AFFILIATED WTH A MANUFACTURER OR
MANUFACTURER S AUTHORI ZED REPAI R PROVI DER, WHI CH | S ENGAGED | N THE DI AG
NOSI'S, SERVICE, MAI NTENANCE OR REPAIR OF DI G TAL ELECTRONI C EQUI PMENT;
PROVI DED, HOWEVER, THAT, FOR THE PURPCSES OF TH' S SECTI ON, A MANUFACTUR:
ER SHALL BE CONSI DERED AN | NDEPENDENT REPAI R PROVI DER FOR THE PURPCSES
OF THOSE |NSTANCES WHEN SUCH MANUFACTURER ENGAGES | N THE DI AGNOSI S,
SERVI CE, MAI NTENANCE OR REPAI R OF DI Gl TAL ELECTRONI C EQUI PMENT THAT ARE
NOT AFFI LI ATED W TH THE MANUFACTURER.

(1) "Dl G TAL ELECTRONI C EQUI PMENT" MEANS A PART OR MACHI NE ORI Gl NALLY
MANUFACTURED FOR DI STRI BUTI ON AND SALE | N THE UNI TED STATES.

(J) "OMER' MEANS A PERSON OR BUSI NESS WHO OMNS OR LEASES A DI G TAL
ELECTRONI C PRODUCT PURCHASED OR USED | N THE STATE OF NEW YORK.

(K) "REMOTE DI AGNOSTICS' MEANS ANY REMOTE DATA TRANSFER FUNCTI ON
BETWEEN A DI G TAL ELECTRONI C MACH NE AND THE PROVI DER OF REPAI R SERVI CES
I NCLUDI NG FOR PURPCSES OF REMOTE DI AGNOSTICS, SETTING CONTROLS, OR
LOCATI ON | DENTI FI CATI ON.

(L) "TRADE SECRET" MEANS ANYTHI NG TANG BLE OR | NTANG BLE OR ELECTRON
| CALLY STORED OR KEPT WH CH CONSTITUTES, REPRESENTS, EVIDENCES OR
RECORDS | NTELLECTUAL PROPERTY | NCLUDI NG SECRET OR CONFI DENTI ALLY HELD
DESI GNS, PROCESSES, PROCEDURES, FORMULAS, | NVENTI ONS OR | MPROVEMENTS, OR
SECRET OR CONFI DENTI ALLY HELD SCIENTIFIC, TECHNI CAL, MERCHANDI SI NG
PRODUCTI ON, FINANCI AL, BUSI NESS OR MANAGEMENT | NFORMATI ON, OR ANYTHI NG
W THI N THE DEFI NI TI ON OF PARAGRAPH THREE OF SECTI ON 1839 OF TITLE EI GH
TEEN OF THE UNI TED STATES CODE.

M  "MOTOR VEH CLE" MEANS ANY VEH CLE THAT IS DESI GNED FOR TRANSPORT-
| NG PERSONS OR PROPERTY ON A STREET OR H GHWAY AND THAT IS CERTIFIED BY
THE MANUFACTURER UNDER ALL APPLI CABLE FEDERAL SAFETY AND EM SSI ONS STAN-
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DARDS AND REQUI REMENTS FOR DI STRI BUTI ON AND SALE | N THE UNI TED STATES,
BUT EXCLUDI NG (1) A MOTORCYCLE; (I11) A°- VEHHCLE WTH A GROSS VEH CLE
VEI GHT OVER 14,000 POUNDS; OR (111) A RECREATI ONAL VEH CLE OR AN AUTO
HOVE EQUI PPED FOR HABI TATI ON.

(N)  "MOTOR VEH CLE MANUFACTURER' MEANS ANY PERSON OR BUSI NESS ENGAGED
IN THE BUSI NESS OF MANUFACTURI NG OR ASSEMBLI NG NEW MOTOR VEHI CLES.

(O "MOTOR VEHI CLE DEALER' MEANS ANY PERSON OR BUSINESS WHO, IN THE
ORDI NARY COURSE OF | TS BUSI NESS, |'S ENGAGED I N THE BUSI NESS OF SELLI NG
OR LEASI NG NEW MOTOR VEHI CLES TO CONSUMERS OR OTHER END USERS PURSUANT
TO A FRANCH SE AGREEMENT AND VWHO HAS OBTAI NED A LI CENSE, AS REQUI RED
UNDER APPLI CABLE LAW AND IS ENGAGED I N THE DI AGNOSI S, SERVI CE, NAI NTE-
NANCE OR REPAIR OF MOTOR VEH CLES OR MOTOR VEH CLE ENG NES PURSUANT TO
SAI D FRANCHI SE AGREEMENT.

2. (A) MANUFACTURERS OF DI G TAL ELECTRONI C PARTS AND MACHI NES SOLD OR
USED I N THE STATE OF NEW YORK SHALL: |. MAKE AVAI LABLE FOR PURCHASE BY
| NDEPENDENT REPAI R FACI LI TI ES OR OTHER OMNERS OF PRODUCTS MANUFACTURED
BY SUCH MANUFACTURER DI AGNOSTI C AND REPAI R | NFORVATI OQN, | NCLUDI NG REPAI R
TECHNI CAL UPDATES, UPDATES AND CORRECTIONS TO FI RMMARE, AND RELATED
DOCUMENTATI ON, IN THE SAVE MANNER SUCH MANUFACTURER MAKES AVAI LABLE TO
| TS AUTHORI ZED REPAI R CHANNEL. EACH MANUFACTURER SHALL PROVI DE ACCESS TO
SUCH MANUFACTURER S DI AGNOSTIC AND REPAIR | NFORVMATI ON  SYSTEM FOR
PURCHASE BY OAMNERS AND | NDEPENDENT REPAIR FACILITIES UPON FAIR AND
REASONABLE TERMS; AND

1. MAKE AVAI LABLE FOR PURCHASE BY THE PRCDUCT OMER, OR THE AUTHOR-
| ZED AGENT OF THE OMER, SUCH SERVI CE PARTS, | NCLUSI VE OF ANY UPDATES TO
THE FI RMMRE OF THE PARTS, FOR PURCHASE UPON FAI R AND REASONABLE TERMS.
NOTHING IN TH'S SUBD VI SION SHALL REQU RE THE ORI G NAL EQUI PVENT
MANUFACTURER TO SELL SERVI CE PARTS | F THE SERVI CE PARTS ARE NO LONGER
AVAI LABLE TO THE ORI G NAL EQUI PMENT MANUFACTURER OR THE AUTHORI ZED
REPAI R PROVI DER OF THE ORI G NAL EQUI PMENT MANUFACTURER.

(B) ANY MANUFACTURER THAT SELLS ANY DI AGNOSTIC, SERVICE, OR REPAIR
| NFORVATI ON TO ANY | NDEPENDENT REPAIR PROVI DER OR OTHER THI RD PARTY
PROVI DER | N A FORMAT THAT IS STANDARDI ZED W TH OTHER MANUFACTURERS, AND
ON TERMS AND CONDI TI ONS MORE FAVORABLE THAN THE MANNER AND THE TERMS AND
CONDI TI ONS  PURSUANT TO WH CH THE AUTHORI ZED REPAI R PROVI DER OBTAI NS THE
SAME DI AGNOSTI C, SERVI CE OR REPAI R | NFORVATI ON, SHALL BE PRCH Bl TED FROM
REQUI RI NG ANY AUTHORI ZED REPAI R PROVI DER TO CONTI NUE PURCHASI NG DI AGNCS-
TI C, SERVI CE, OR REPAI R | NFORVATI ON I N A PROPRI ETARY FORMAT, UNLESS SUCH
PROPRI ETARY FORMAT | NCLUDES DI AGNOSTI C, SERVICE, OR REPAIR OPERATI ONS
I NFORVATI ON OR FUNCTI ONALI TY THAT IS NOT' AVAI LABLE I N SUCH STANDARDI ZED
FORIVAT.

(© EACH MANUFACTURER OF DI G TAL ELECTRONI C PRODUCTS SOLD OR USED IN
THE STATE OF NEW YORK SHALL MAKE AVAI LABLE FOR PURCHASE BY OANERS AND
| NDEPENDENT REPAI R FACI LI TI ES ALL DI AGNOSTI C REPAI R TOOLS | NCORPCORATI NG
THE SAME DI AGNOSTI C, REPAI R AND REMOTE COVMMUNI CATI ONS CAPABI LI TI ES THAT
SUCH MANUFACTURER MAKES AVAI LABLE TO I TS OMN REPAI R OR ENG NEERI NG STAFF
OR ANY AUTHORI ZED REPAI R CHANNELS. EACH MANUFACTURER SHALL OFFER SUCH
TOOLS FOR SALE TO OMNERS AND TO | NDEPENDENT REPAI R FACI LI TI ES UPON FAI R
AND REASONABLE TERMS.

EACH MANUFACTURER THAT PROVIDES D AGNOSTIC REPAIR | NFORVATION TO
AFTERVARKET TOCL, DI AGNCSTICS, OR THI RD PARTY SERVI CE | NFORVATI ON PUBLI -
CATIONS AND SYSTEMs SHALL HAVE FULLY SATI SFIED I TS OBLI GATI ONS UNDER
TH' 'S SECTI ON AND THEREAFTER NOT BE RESPONSI BLE FOR THE CONTENT AND FUNC-
TIONALITY OF AFTERVARKET DI AGNOSTIC TOOLS OR SERVICE | NFORVATI ON
SYSTENMS.
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(D) MANUFACTURERS OF DIG TAL ELECTRONI C EQUI PMENT OR PARTS SOLD OR
USED | N THE STATE OF NEW YORK FOR THE PURPOSE OF PROVI DI NG SECURI TY- RE-
LATED FUNCTI ONS MAY NOT EXCLUDE DI AGNOSTI C, SERVI CE AND REPAI R | NFORVA-
TION NECESSARY TO RESET A SECURI TY- RELATED ELECTRONI C FUNCTI ON FROM
| NFORMATI ON PROVIDED TO OWERS AND | NDEPENDENT REPAIR FACILITIES. |F
EXCLUDED UNDER THI S PARAGRAPH, THE | NFORMATI ON NECESSARY TO RESET AN
| MOBI LI ZER SYSTEM OR SECURI TY- RELATED ELECTRONIC MODULE SHALL BE
OBTAI NED BY OANERS AND | NDEPENDENT REPAI R FACI LI TI ES THROUGH THE APPRO
PRI ATE SECURE DATA RELEASE SYSTEMS.

3. NOTHING IN THI S SECTI ON SHALL BE CONSTRUED TO REQUI RE A MANUFACTUR-
ER TO DI VULGE A TRADE SECRET.

4. NOTW THSTANDI NG ANY LAW RULE OR REGULATI ON TO THE CONTRARY, NO
PROVI SION IN THI S SECTI ON SHALL BE READ, | NTERPRETED OR CONSTRUED TO
ABROGATE, | NTERFERE W TH, CONTRADI CT OR ALTER THE TERMS OF ANY AGREEMENT
EXECUTED AND |IN FORCE BETWEEN AN AUTHORI ZED REPAIR PROVI DER AND A
MANUFACTURER | NCLUDI NG BUT NOT LIM TED TO, THE PERFORMANCE OR PROVI SI ON
OF WARRANTY OR RECALL REPAI R WORK BY AN AUTHORI ZED REPAIR PROVIDER ON
BEHALF OF A MANUFACTURER PURSUANT TO SUCH AUTHORI ZED REPAI R AGREEMENT;
PROVI DED, HOWEVER, THAT ANY PROVISION |IN SUCH AN AUTHORI ZED REPAIR
PROVI DER THAT PURPORTS TO WAI VE, AVO D, RESTRICT OR LIM T A MANUFACTUR-
ER S COWPLI ANCE W TH THI S SECTI ON SHALL BE VO D AND UNENFORCEABLE.

5. NOTHING IN THI' S SECTI ON SHALL BE CONSTRUED TO REQUI RE MANUFACTURERS
OR AUTHORI ZED REPAI R PROVI DERS TO PROVI DE AN OMNER OR | NDEPENDENT REPAI R
PROVI DER ACCESS TO NON- DI AGNOSTI C AND REPAI R | NFORVATI ON PROVIDED BY A
MANUFACTURER TO AN AUTHORI ZED REPAI R PROVI DER PURSUANT TO THE TERMS OF
AN AUTHORI ZI NG AGREEMENT.

6. NOTHING IN THI S SECTI ON SHALL APPLY TO MOTOR VEHI CLE MANUFACTURERS
OR MOTOR VEH CLE DEALERS AS DEFINED I N THI S SECTI ON.

7. (A) I N ADDI TI ON TO ANY OTHER REMEDI ES THAT MAY BE AVAI LABLE AT LAW
A VIOLATION OF TH'S SECTION SHALL BE DEEMED TO BE AN UNFAI R METHOD OF
COVPETI TI ON AND AN UNFAI R OR DECEPTI VE ACT OR PRACTI CE | N THE CONDUCT OF
TRADE OR COMMERCE | N VI CLATI ON OF SECTI ON THREE HUNDRED FORTY-NI NE OF
TH S CHAPTER.

(B) AN | NDEPENDENT REPAIR PROVIDER OR OWER WHO BELIEVES THAT A
MANUFACTURER HAS FAI LED TO PROVI DE | NFORMATI ON, | NCLUDI NG DOCUMENTATI ON,
UPDATES TO FI RMMRE, SAFETY AND SECURITY CORRECTIONS, DI AGNGSTI CS,
DOCUMENTATION, OR A TOOL REQU RED BY TH'S SECTION MJUST NOTI FY THE
MANUFACTURER | N WRI TI NG AND G VE THE MANUFACTURER THI RTY DAYS FROM THE
TI ME THE MANUFACTURER RECEI VES THE COVPLAI NT TO CURE THE FAI LURE. | F THE
MANUFACTURER CURES SUCH COWVPLAI NT W THI N THE CURE PERI OD, DAMAGES SHALL
BE LI M TED TO ACTUAL DAMAGES | N ANY SUBSEQUENT LI Tl GATI ON.

(C) EXCEPT IN THE | NSTANCE OF A DI SPUTE ARI SING BETWEEN AN ORI G NAL
EQUI PMENT MANUFACTURER AND | TS AUTHORI ZED REPAI R PROVI DER RELATED TO
El THER PARTY' S COWPLI ANCE W TH AN EXI STI NG AUTHORI ZED REPAI R AGREEMENT,
AN AUTHORI ZED REPAIR PROVIDER SHALL HAVE ALL THE RI GHTS AND REMEDI ES
PROVI DED I N THI S SECTI ON.

S 2. This act shall take effect on the sixtieth day after it shall
have becone a | aw



