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STATE OF NEW YORK

3478
2015- 2016 Regul ar Sessi ons
I N SENATE
February 10, 2015

Introduced by Sen. LANZA -- read twice and ordered printed, and when
printed to be committed to the Conmttee on Codes

AN ACT to anend the penal law, in relation to establishing donestic
abuse offenses; to anend the crimnal procedure law, in relation to
providing for a special information in the indictnent of certain felo-
ny donestic abuse offenses and procedures for determ ning whether
donestic abuse m sdeneanors are crines of donestic violence for
pur poses of federal |aw, and to anend the crimnal procedure |aw and
the famly court act, in relation to including donestic abuse in the
first and second degrees as fam |y offenses

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The penal law is amended by adding three new sections
120.75, 120.80 and 120.85 to read as foll ows:

S 120. 75 DEFI NI TI ONS; DQOVESTI C ABUSE

FOR THE PURPOSES OF SECTI ONS 120.80 AND 120.85 OF THI S ARTI CLE

1. "DOMESTI C PARTNER' SHALL MEAN A PERSON WHO IS LIVING OR HAS LI VED
TOGETHER W TH ANOTHER PERSON FOR AN EXTENDED DURATI ON | N AN | NTI MATE
RELATI ONSHI P MARKED BY SEXUAL, PHYSI CAL OR FI NANCI AL | NTERDEPENDENCE.

2. "FELLOW PARENT OF A CHI LD I N COWON' SHALL MEAN A PERSON WHO HAS A
CH LD IN COMVON WTH ANOTHER PERSON REGARDLESS OF WHETHER SUCH PERSONS
VWERE MARRI ED OR HAVE LI VED TOGETHER

3. "FORMER SPOUSE" SHALL MEAN A PERSON FORMERLY MARRIED TO ANOTHER
PERSON REGARDLESS OF WHETHER SUCH PERSONS STILL RESIDE IN THE SAME
HOUSEHOL D

4. "SPOUSE' SHALL MEAN A PERSON LEGALLY MARRI ED TO ANOTHER PERSON.

S 120. 80 DOVESTI C ABUSE | N THE SECOND DEGREE

A PERSON | S GUILTY OF DOVESTI C ABUSE | N THE SECOND DEGREE WHEN, W TH
I NTENT TO HARASS, ANNOY OR ALARM HI'S OR HER SPOUSE, FORMER SPOUSE
FELLOW PARENT OF A CHI LD I N COWON OR DOVESTI C PARTNER, HE OR SHE CAUSES

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
LBD01513-01-5



Co~NOoOUIT~hWNE

S. 3478 2

PHYSI CAL | NJURY TO SUCH SPOUSE, FORMER SPOUSE, FELLOW PARENT OF A CHILD
I N COMMON OR DOVESTI C PARTNER.

DOVESTI C ABUSE | N THE SECOND DEGREE IS A CLASS A M SDEMEANOR.
S 120. 85 DOVESTI C ABUSE | N THE FI RST DEGREE.

A PERSON | S GUILTY OF DOVESTI C ABUSE | N THE FI RST DEGREE WHEN:

1. WTH |INTENT TO CAUSE PHYSI CAL | NJURY TO H'S OR HER SPOUSE, FORMER
SPOUSE, FELLOW PARENT OF A CHI LD I N COWON OR DOMVESTI C PARTNER, HE OR
SHE CAUSES SUCH | NJURY TO SUCH SPOUSE, FORMER SPOUSE, FELLOW PARENT OF A
CH LD I N COMWON OR DOVESTI C PARTNER, OR TO A THI RD PERSON;, OR

2. HE OR SHE RECKLESSLY CAUSES PHYSI CAL I NJURY TO H' S OR HER SPOUSE,
FORMER SPOUSE, FELLOW PARENT OF A CHI LD IN COWON OR DQOVESTI C PARTNER;
OR

3. WTH CRIMNAL NEGLI GENCE, HE OR SHE CAUSES PHYSI CAL I NJURY TO HI' S
OR HER SPOUSE, FORMER SPOUSE, FELLOW PARENT OF A CH LD IN COMWON OR
DOVESTI C PARTNER BY MEANS OF A DEADLY WEAPON OR DANGEROUS | NSTRUMENT; OR

4. HE OR SHE COWM TS A CRI ME AGAI NST HI S OR HER SPOUSE, FORMER SPOUSE,
FELLON PARENT OF A CHI LD IN COWON OR DOVESTI C PARTNER, AND HE OR SHE
HAS PREVI QUSLY BEEN CONVI CTED OF A CRIME AGAINST H 'S OR HER SPOUSE,
FORMER SPOUSE, FELLOW PARENT OF A CHI LD I N COWON OR DOVESTI C PARTNER
W THI N THE PRECEDI NG FI VE YEARS. THE PERSON AGAI NST WHOM A CRIME HAS
BEEN COW TTED FOR PURPCSES OF CULPABI LI TY UNDER THI S SUBDI VI SI ON MAY BE
A DI FFERENT PERSON THAN WHOM THE PREDI CATE CRI ME WAS COWM TTED AGAI NST
DURI NG THE PRECEDI NG FI VE YEARS. FOR PURPOSES OF THI'S SUBDI VI SI ON, ANY
PERROD OF TIME DURING WH CH THE DEFENDANT WAS | NCARCERATED FOR ANY
REASON BETWEEN THE COVMM SSI ON OF ANY PREVI QUS CRI MES AND THE COWM SSI ON
OF THE CRIME I N VI OLATION OF TH' S SUBDI VI SI ON SHALL BE EXCLUDED AND SUCH
FIVE YEAR PERIOD SHALL BE EXTENDED BY THE PERI OD OR PERI OD OF Tl ME
DURI NG WHI CH THE DEFENDANT WAS | NCARCERATED.

DOVESTI C ABUSE | N THE FI RST DEGREE | S A CLASS E FELONY.

S 2. The crimnal procedure law is anended by adding a new section
200.64 to read as foll ows:

S 200. 64 | NDI CTMENT; SPECI AL | NFORVATI ON FOR DOVESTI C ABUSE OFFENDER.

1. WHENEVER A PERSON IS CHARGED W TH THE COVM SSI ON OR ATTEMPTED
COW SSI ON OF DOVESTI C ABUSE | N THE FI RST DEGREE AS DEFI NED I N SUBDI VI -
SION FOUR OF SECTION 120.85 OF THE PENAL LAW AN | NDI CTMENT OR | NFORMA-
TI ON FOR SUCH OFFENSE SHALL BE ACCOVPANI ED BY A SPECI AL | NFORMATI ON,
FI LED BY THE DI STRI CT ATTORNEY W TH THE COURT, ALLEQ NG THAT THE DEFEND-
ANT WAS PREVI QUSLY CONVI CTED OF A CRI ME, THAT AT THE TI ME OF THE PREVI -
QUS CRIME OR AT AN EARLI ER TI ME THE DEFENDANT WAS THE SPOUSE, FORMER
SPOUSE, FELLOW PARENT OF A CH LD |IN COWON OR DOVESTI C PARTNER, AS
DEFI NED | N SECTI ON 120. 75 OF THE PENAL LAW OF THE VICTIM OF SUCH CRI ME,
AND THAT SUCH PREVIOQUS CONVICTION TOOK PLACE WTHI N THE TI ME PERI CD
SPECI FIED I N SUBDI VI SION FOUR OF SECTION 120.85 OF THE PENAL LAW
EXCEPT AS PROVIDED IN TH' S SECTION, THE PEOPLE MAY NOT REFER TO SUCH
SPECI AL | NFORMATI ON DURI NG TRI AL NOR ADDUCE ANY EVI DENCE CONCERNI NG THE
ALLEGATI ONS THEREI N.

2. AT ANY TIME BEFORE THE CLOSE OF THE PEOPLE' S CASE, THE COURT, IN
THE ABSENCE OF THE JURY, MJST ARRAI GN THE DEFENDANT UPON SUCH | NFORMA-
TION AND ADVISE H M OR HER THAT HE OR SHE MAY ADM T EACH SUCH ALLEGA-
TI ON, DENY ANY SUCH ALLEGATI ON OR REMAIN MUTE W TH RESPECT TO ANY SUCH
ALLEGATI ON. DEPENDI NG UPON THE DEFENDANT' S RESPONSE, THE TRI AL OF THE
| NDI CTMENT OR | NFORVATI ON MUST THEN PROCEED AS FOLLOWS:

(A (1) I'F THE PREVIOQUS CONVICTION IS OF DOVESTI C ABUSE | N THE SECOND
DEGREE AS DEFI NED BY SECTI ON 120.80 OF THE PENAL LAW AND THE DEFENDANT
ADM TS THE PREVI QUS CONVI CTION OR THAT IT TOOK PLACE WTH N THE TIME
PERI OD SPECI FI ED I N SUBDI VI SI ON FOUR OF SECTI ON 120.85 OF THE PENAL LAW
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THE ADM TTED ALLEGATI ON OR ALLEGATI ONS SHALL BE DEEMED ESTABLI SHED FOR
ALL SUBSEQUENT PURPGOSES, | NCLUDI NG SENTENCI NG PURSUANT TO SECTI ON 70. 00
OF THE PENAL LAW THE COURT MJUST SUBM T THE CASE TO THE JURY AS | F THE
ADM TTED ALLEGATI ON OR ALLEGATI ONS WERE NOT ELEMENTS OF THE OFFENSE. THE
COURT MAY NOTI' SUBM T TO THE JURY ANY LESSER | NCLUDED OFFENSE WHICH | S
DI STI NGUJI SHED FROM THE OFFENSE CHARGED SOLELY BY THE FACT THAT THE
PREVI QUS CONVI CTI ON | S NOT' AN ELEMENT THEREOF.

(1) [IF THE DEFENDANT DENI ES THE PREVI QUS CONVI CTI ON OR REMAI NS MJUTE
W TH RESPECT TO I T, THE PEOPLE MAY PROVE THAT ELEMENT OF THE OFFENSE
BEFORE THE JURY AS A PART OF THEI R CASE.

(I'11)y 1'F THE DEFENDANT DENI ES THAT THE PREVI QUS CONVI CTI ON TOOK PLACE
WTH N THE TI ME PERI OD SPECI FI ED I N SUBDI VI SION FOUR OF SECTION 120. 85
OF THE PENAL LAW OR REMAINS MJTE WTH RESPECT TO THAT MATTER, THE
PEOPLE MAY PROVE, BEYOND A REASONABLE DOUBT, BEFORE THE JURY AS PART OF
THEIR CASE, THAT THE PREVIOQUS CONVICTION TOOK PLACE WTH N THE TI ME
PERI OD SPECI FI ED.

(B) (1) I'F THE PREVIOUS CONVICTION I S FOR A CRI ME OTHER THAN DQVESTI C
ABUSE |IN THE SECOND DEGREE AS DEFI NED BY SECTI ON 120. 80 OF THE PENAL
LAW AND THE DEFENDANT ADM TS THE PREVIQUS CONVICTION, THAT IT TOXK
PLACE WTH N THE TIMe PERI OD SPECI FI ED I N SUBDI VI SI ON FOUR OF SECTI ON
120.85 OF THE PENAL LAW OR THAT THE DEFENDANT WAS THE SPOUSE, FORMVER
SPOUSE, FELLOW PARENT OF A CH LD IN COWON OR DOVESTI C PARTNER AS
DEFI NED I N SECTI ON 120. 75 OF THE PENAL LAWCOF THE VICTI M OF SUCH CRI ME,
THE ADM TTED ALLEGATI ON OR ALLEGATI ONS SHALL BE DEEMED ESTABLI SHED FOR
ALL SUBSEQUENT PURPGOSES, | NCLUDI NG SENTENCI NG PURSUANT TO SECTI ON 70. 00
OF THE PENAL LAW THE COURT MJUST SUBM T THE CASE TO THE JURY AS | F THE
ADM TTED ALLEGATI ON OR ALLEGATI ONS WERE NOT ELEMENTS OF THE OFFENSE. THE
COURT MAY NOT SUBM T TO THE JURY ANY LESSER I NCLUDED OFFENSE VWHICH IS
DI STINGJ SHED FROM THE OFFENSE CHARGED SCLELY BY THE FACT THAT THE
PREVI QUS CONVI CTI ON | S NOT' AN ELEMENT THEREOF.

(1) I'F THE DEFENDANT DENI ES THE PREVI QUS CONVI CTI ON OR REMAINS MJTE
WTH RESPECT TO |IT, THE PEOPLE MAY PROVE THAT ELEMENT OF THE OFFENSE
BEFORE THE JURY AS A PART OF THEI R CASE.

(1'11) I'F THE DEFENDANT DENI ES THAT THE PREVI QUS CONVI CTI ON TOOK PLACE
WTH N THE TIME PERI OD SPECI FI ED I N SUBDI VI SI ON FOUR OF SECTI ON 120. 85
OF THE PENAL LAW OR REMAINS MUTE WTH RESPECT TO THAT MATTER, THE
PEOPLE MAY PROVE, BEYOND A REASONABLE DOUBT, BEFORE THE JURY AS PART OF
THEI R CASE, THAT THE PREVI QUS CONVI CTION TOOK PLACE WTH N THE TIME
PERI OD SPECI FI ED.

(1'V) I F THE DEFENDANT DENI ES THAT THE DEFENDANT WAS THE SPOUSE, FORMER
SPOUSE, FELLOW PARENT OF A CH LD IN COWON OR DOVESTI C PARTNER AS
DEFI NED I N SECTI ON 120. 75 OF THE PENAL LAWOF THE VICTIM OF SUCH PREVI -
QUS CRIME, OR REMAINS MJUTE WTH RESPECT TO THAT MATTER, THE PEOPLE NAY
PROVE THAT ELEMENT OF THE OFFENSE BEFORE THE JURY AS A PART OF THEIR
CASE.

3. NOTW THSTANDI NG SUBDI VI SI ON ONE, AND SUBPARAGRAPH (1) OF PARAGRAPH
(A) AND SUBPARAGRAPH (1) OF PARAGRAPH (B) OF SUBDIVISION TWO OF TH'S
SECTI ON, | F EVI DENCE REGARDI NG THE PRI OR CONVI CTI ON, OR THAT THE DEFEND-
ANT WAS THE SPOUSE, FORMER SPOUSE, FELLOW PARENT OF A CHI LD I N COMMON OR
DOVESTI C PARTNER AS DEFINED I N SECTI ON 120. 75 OF THE PENAL LAW OF THE
VICTIM OF SUCH PREVI QUS CRI ME, | S RELEVANT TO HELP PROVE THE CRIME OR
CRIMES CHARGED IN THE | NDI CTMENT OR | NFORMATI ON, SUCH EVI DENCE SHALL BE
ADM SSI BLE.

4. A DETERM NATI ON PURSUANT TO THI S SECTI ON THAT THE DEFENDANT HAS A
PREVI QUS CONVI CTI ON, THAT AT THE TI ME OF THE PRI OR OFFENSE THE DEFENDANT
WAS THE SPOUSE, FORMER SPOUSE, FELLOW PARENT OF A CH LD I N COMMON OR
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DOVESTI C PARTNER AS DEFI NED | N SECTI ON 120. 75 OF THE PENAL LAW OF THE
VICTIM OF SUCH PREVIOUS CRIME, OR THAT THE PREVI QUS CONVI CTI ON TOOK
PLACE WTHI N THE TI ME PERI OD SPECI FI ED I N SUBDI VI SION FOUR OF SECTI ON
120.85 OF THE PENAL LAW SHALL BE BI NDI NG I N ANY FUTURE PROCEEDI NG I N
VWH CH THE | SSUE MAY ARI SE UNLESS THE CONVI CTI ON FOR THE DOVESTI C ABUSE
OFFENSE CHARGED I N THE | NDI CTMENT OR | NFORMATI ON | S VACATED OR REVERSED

S 3. Subdivision 1 of section 370.15 of the crimnal procedure |aw, as
added by chapter 258 of the laws of 2011, is amended to read as foll ows:

1. When a defendant has been charged with assault or attenpted assault
in the third degree as defined in sections 120.00 and 110.00 of the
penal |aw, nenacing or attenpted nenacing in the second degree as
defined in sections 120.14 and 110.00 of the penal |aw, DOVESTI C ABUSE
OR ATTEMPTED DQOVESTI C ABUSE | N THE SECOND DEGREE AS DEFI NED I N SECTI ONS
120. 80 AND 110.00 OF THE PENAL LAW crimnal obstruction of breathing or
blood circulation or attenpted crimnal obstruction of breathing or
bl ood circulation as defined in sections 121.11 and 110.00 of the pena
law, or forcible touching or attenpted forcible touching as defined in
sections 130.52 and 110.00 of the penal |aw, the people nay, at arraign-
ment or no later than forty-five days after arraignnent, for the purpose
of notification to the division of crimnal justice services pursuant to
section 380.97 of this part, serve on the defendant and file wth the
court a notice alleging that the defendant is related or situated to the
victim of t he crine in t he manner specified in 18 U S. C
921(a)(33)(A) (ii).

S 4. Section 380.97 of the crimnal procedure | aw, as added by chapter
258 of the |laws of 2011, is anended to read as foll ows:

S 380.97 Notification to division of crimnal justice services of deter-
m nations in certain msdeneanor cases.

Upon judgnent of conviction of assault or attenpted assault in the
third degree, as defined in sections 120.00 and 110. 00 of the penal |aw,
menacing or attenpted nenacing in the second degree, as defined in
section 120.14 and 110.00 of the penal |aw, DOVESTIC ABUSE OR ATTEMPTED
DOVESTIC ABUSE |IN THE SECOND DEGREE AS DEFI NED | N SECTI ONS 120. 80 AND
110.00 OF THE PENAL LAW crimnal obstruction of breathing or blood
circulation or attenpted crimnal obstruction of breathing or blood
circulation, as defined in sections 121.11 and 110.00 of the penal |aw,
forcible touching or attenpted forcible touching, as defined in sections
130.52 and 110.00 of the penal |aw, when the defendant has been deter-
m ned, pursuant to section 370.15 of this part, to be related or situ-
ated to the victimof the offense in the manner specified in 18 U S. C
921(a)(33)(A)(ii), the clerk of the court shall include notification and
a copy of the witten deternmination in a report of such conviction to
the division of <crimnal justice services to enable the division to
report such determnation to the federal bureau of investigation and
assist the bureau in identifying persons prohibited from purchasi ng and
possessing a firearm pursuant to the provisions of 18 U S.C. 922.

S 5. The openi ng paragraph of subdivision 1 of section 530.11 of the
crimnal procedure |aw, as anended by chapter 526 of the |laws of 2013,
is amended to read as foll ows:

The famly court and the crimnal courts shall have concurrent juris-
diction over any proceeding concerning acts which would constitute
di sorderly conduct, harassment in the first degree, harassnment in the
second degree, aggravated harassnment in the second degree, DOVESTIC
ABUSE | N THE FI RST DEGREE, DOMVESTI C ABUSE IN THE SECOND DEGREE, sexua
m sconduct, forcible touching, sexual abuse in the third degree, sexua
abuse in the second degree as set forth in subdivision one of section
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130.60 of the penal law, stalking in the first degree, stalking in the
second degree, stalking in the third degree, stalking in the fourth
degree, <crimnal mschief, nenacing in the second degree, nmenacing in
the third degree, reckless endangernent, strangulation in the first
degree, strangulation in the second degree, crimnal obstruction of
breat hi ng or blood circulation, assault in the second degree, assault in
the third degree, an attenpted assault, identity theft in the first
degree, identity theft in the second degree, identity theft in the third
degree, grand larceny in the fourth degree, grand larceny in the third
degree or coercion in the second degree as set forth in subdivisions
one, two and three of section 135.60 of the penal |aw between spouses or
former spouses, or between parent and child or between nenbers of the
same famly or household except that if the respondent woul d not be
crimnally responsible by reason of age pursuant to section 30.00 of the
penal law, then the famly court shall have exclusive jurisdiction over
such proceeding. Notw thstanding a conplainant's election to proceed in
famly court, the crimnal court shall not be divested of jurisdiction
to hear a famly offense proceeding pursuant to this section. For
purposes of this section, "disorderly conduct” includes disorderly
conduct not in a public place. For purposes of this section, "nenbers of
the sane famly or household" with respect to a proceeding in the crim -
nal courts shall nean the foll ow ng:

S 6. The opening paragraph of subdivision 1 of section 812 of the
famly court act, as anended by chapter 526 of the laws of 2013, is
amended to read as foll ows:

The famly court and the crimnal courts shall have concurrent juris-
di ction over any proceeding concerning acts which would constitute
di sorderly conduct, harassment in the first degree, harassnment in the
second degree, aggravated harassnent in the second degree, DOVESTIC
ABUSE IN THE FI RST DEGREE, DOVESTI C ABUSE | N THE SECOND DEGREE, sexua
m sconduct, forcible touching, sexual abuse in the third degree, sexua
abuse in the second degree as set forth in subdivision one of section
130.60 of the penal law, stalking in the first degree, stalking in the
second degree, stalking in the third degree, stalking in the fourth
degree, crimnal mschief, nenacing in the second degree, nenacing in
the third degree, reckless endangernent, crimnal obstruction of breath-
ing or blood circulation, strangulation in the second degree, strangul a-
tion in the first degree, assault in the second degree, assault in the
third degree, an attenpted assault, identity theft in the first degree,
identity theft in the second degree, identity theft in the third degree,
grand larceny in the fourth degree, grand larceny in the third degree or
coercion in the second degree as set forth in subdivisions one, two and
three of section 135.60 of the penal |aw between spouses or former
spouses, or between parent and child or between nenbers of the sane
famly or household except that if the respondent would not be crim nal -
|y responsi ble by reason of age pursuant to section 30.00 of the pena
law, then the famly court shall have exclusive jurisdiction over such
proceedi ng. Notw thstanding a conplainant's election to proceed in fam -
Iy court, the crimnal court shall not be divested of jurisdiction to
hear a famly offense proceeding pursuant to this section. In any
proceedi ng pursuant to this article, a court shall not deny an order of
protection, or dismss a petition, solely on the basis that the acts or
events alleged are not relatively contenporaneous with the date of the
petition, the conclusion of the fact-finding or the conclusion of the
di spositional hearing. For purposes of this article, “di sorderly
conduct" includes disorderly conduct not in a public place. For purposes
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of this article, "nenbers of the sane fam |y or househol d* shall mean

the foll ow ng:
S 7. This act shall

take effect on the first of Novenber

ing the date on which it shall have becone a | aw.

next succeed-



