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STATE OF NEW YORK

1635
2015- 2016 Regul ar Sessi ons
I N SENATE
January 13, 2015

Introduced by Sen. BONACIC -- read twi ce and ordered printed, and when
printed to be committed to the Conmittee on Judiciary

AN ACT to anend the estates, powers and trusts law, in relation to the
role and duties of advisors in trust agreenents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. The estates, powers and trusts law is anmended by adding a
new section 11-2.2-a to read as foll ows:
S 11-2.2- A ADVI SORS

(A) ADVI SORS

(1) WHERE ONE OR MORE PERSONS ARE G VEN AUTHORI TY BY THE TERMS OF A
GOVERNI NG | NSTRUMENT TO DI RECT, CONSENT TO OR DI SAPPROVE A FI DUCI ARY' S
ACTUAL OR PROPGCSED | NVESTMENT DECI SI ONS, DI STRI BUTI ON DECI SI ONS OR OTHER
DECI SION OF THE FI DUCI ARY, SUCH PERSONS SHALL BE CONSI DERED TO BE ADVI -
SORS AND FI DUCI ARI ES WHEN EXERCI SI NG SUCH AUTHORI TY UNLESS THE GOVERNI NG
| NSTRUVENT OTHERW SE PROVI DES.

(2) I'F A GOVERNI NG | NSTRUMENT PROVI DES THAT A FIDUCIARY IS TO FOLLOW
THE DI RECTION OF AN ADVI SOR, AND THE FI DUCI ARY ACTS | N ACCORDANCE W TH
SUCH A DI RECTI ON, THEN EXCEPT | N CASES OF WLLFUL M SCONDUCT ON THE PART
OF THE FI DUCI ARY SO DI RECTED, THE FI DUCI ARY SHALL NOT BE LI ABLE FOR ANY
LOSS RESULTI NG DI RECTLY OR | NDI RECTLY FROM ANY SUCH ACT.

(3) IF A GOVERNING | NSTRUVENT PROVI DES THAT A FI DUCI ARY IS TO MAKE
DECI SI ONS W TH THE CONSENT OF AN ADVI SOR, THEN EXCEPT IN CASES OF W.LL-
FUL M SCONDUCT OR GROSS NEG.I GENCE ON THE PART OF THE FI DUCI ARY, THE
FI DUCI ARY SHALL NOT BE LI ABLE FOR ANY LOSS RESULTI NG DI RECTLY OR | NDI -
RECTLY FROM ANY ACT TAKEN OR OM TTED AS A RESULT OF SUCH ADVI SOR' S FAI L-
URE TO PROVI DE SUCH CONSENT AFTER HAVI NG BEEN REQUESTED TO DO SO BY THE
FI DUCI ARY.

(4) WHENEVER A GOVERNI NG | NSTRUMENT PROVI DES THAT A FIDUCIARY IS TO
FOLLOW THE DI RECTI ON OF AN ADVI SOR W TH RESPECT TO | NVESTMENT DECI SI ONS,
DI STRIBUTION DECISIONS, OR OIHER DECISIONS OF THE FI DUCI ARY, THEN,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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EXCEPT TO THE EXTENT THAT THE GOVERNI NG | NSTRUVENT PROVI DES OTHERW SE,
THE FI DUCI ARY SHALL HAVE NO DUTY TGO

(A) MONI TOR THE CONDUCT OF THE ADVI SOR;

(B) PROVI DE ADVI CE TO THE ADVI SOR OR CONSULT W TH THE ADVI SOR;, OR

(C©) COVMUNI CATE WTH OR WARN OR APPRI SE ANY BENEFI Cl ARY OR THI RD PARTY
CONCERNI NG I NSTANCES |IN WH CH THE FI DUCI ARY WOULD OR M GHT HAVE EXER-
Cl SED THE FI DUCI ARY' S OMWN DI SCRETION IN A MANNER DI FFERENT FROM THE
MANNER DI RECTED BY THE ADVI SOR

ABSENT CLEAR AND CONVI NCI NG EVI DENCE TO THE CONTRARY, THE ACTI ONS OF
THE FI DUCI ARY PERTAI NI NG TO MATTERS WTHI N THE SCOPE OF THE ADVISOR S
AUTHORI TY (SUCH AS CONFI RM NG THAT THE ADVI SOR' S DI RECTI ONS HAVE BEEN
CARRI ED QUT AND RECORDI NG AND REPORTI NG ACTI ONS TAKEN AT THE ADVISOR S
DI RECTI ON), SHALL BE PRESUMED TO BE ADM NI STRATI VE ACTI ONS TAKEN BY THE
FI DUCI ARY SOLELY TO ALLOW THE FI DUCI ARY TO PERFORM THOSE DUTI ES ASSI GNED
TO THE FI DUCI ARY UNDER THE GOVERNI NG | NSTRUMENT AND SUCH ADM NI STRATI VE
ACTI ONS SHALL NOT BE DEEMED TO CONSTI TUTE AN UNDERTAKI NG BY THE FI DUCI -
ARY TO MONI TOR THE ADVI SOR OR OTHERW SE PARTI CIPATE |IN ACTIONS W TH N
THE SCOPE OF THE ADVI SOR' S AUTHORI TY.

(B) COURT JURI SDI CTI ON.

BY ACCEPTI NG APPO NTMENT TO SERVE AS ADVI SOR, THE ADVI SOR SUBM TS TO
THE JURI SDI CTI ON OF THE COURTS OF THI S STATE EVEN | F THE ADVI SORY AGREE-
MENT OR OTHER RELATED AGREEMENTS PROVI DE OTHERW SE, AND THE ADVI SOR MAY
BE MADE A PARTY TO ANY ACTION OR PROCEEDI NG RELATI NG TO DECI SI ONS,
ACTI ONS OR | NACTI ONS OF THE ADVI SOR.

(C) COVPENSATI ON.

(1) THE ADVI SOR SHALL BE ENTITLED TO SUCH COWPENSATION AS MAY BE
REASONABLE, AND THE COURT, UPON APPLI CATI ON OF A PERSON | NTERESTED I N
THE TRUST, MAY REVI EW THE REASONABLENESS OF SUCH COVPENSATI ON.

(2) THE FI DUCI ARY SHALL BE ENTI TLED TO COWM SSI ONS | N ACCORDANCE W TH
ARTI CLE TWENTY- THREE OF THE SURROGATE' S COURT PROCEDURE ACT.

(D) DEFINITIONS. AS USED IN THI S SECTI ON:

(1) "ADVISOR'" SHALL |INCLUDE A "PROTECTOR' WHO SHALL HAVE ALL OF THE
PONER AND AUTHORI TY GRANTED TO THE PROTECTOR BY THE TERMS OF THE GOVERN-
| NG | NSTRUMENT, WHI CH MAY | NCLUDE BUT SHALL NOT BE LIM TED TO

(A) THE PONER TO REMOVE AND APPO NT TRUSTEES, ADVI SORS, TRUST COW T-
TEE MEMBERS, AND OTHER PROTECTORS;

(B) THE POWER TO MODI FY OR AMEND THE GOVERNI NG | NSTRUMENT TO ACHI EVE
FAVORABLE TAX STATUS OR TO FACI LI TATE THE EFFICIENT ADM NI STRATION OF
THE TRUST; AND

(© THE POWNER TO MODI FY, EXPAND, OR RESTRICT THE TERM5S OF A PONER OF
APPO NTMENT GRANTED TO A BENEFI Cl ARY BY THE GOVERNI NG | NSTRUMENT.

(2) "1 NVESTMENT DECI SI ON' MEANS, W TH RESPECT TO ANY | NVESTMENT, THE
RETENTI ON, PURCHASE, SALE, EXCHANGE, TENDER OR OTHER TRANSACTI ON AFFECT-
| NG THE OMNERSHI P THEREOF OR RI GHTS THEREIN, AND AN ADVI SOR W TH AUTHOR-
| TY WTH RESPECT TO SUCH DECI SIONS IS AN | NVESTMENT ADVI SOR.

S 2. This act shall take effect i mediately and shall apply to all
trusts which cone into existence after this act shall have becone a | aw,
provi ded, however, those trusts incorporate this section by reference
within the trust agreenent.



