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STATE OF NEW YORK

9879
I N ASSEMBLY
April 22, 2016

Introduced by M of A BUCHWALD, WEINSTEIN -- (at request of the Ofice
of Court Administration) -- read once and referred to the Conmttee on
Judi ci ary

AN ACT to anend the surrogate's court procedure act, in relation to the
commi ssi ons of donees of a power in trust, including donees of a power
during mnority

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED | N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2306 of the surrogate's court procedure act s
amended to read as foll ows:

S 2306. Annual statenents to be furnished to beneficiaries

Any trustee, DONEE OF A PONER DURI NG M NORI TY OR DONEE OF A POAER I N
TRUST who is not required to furnish annual statenents under either 2308
or 2309 because he OR SHE has not retained annual conm ssions shal
neverthel ess be required to furnish the annual statements referred to in
those sections to any beneficiary receiving i ncome or any person inter-
ested in the principal of the trust who shall request such statenents,
OR IN THE CASE OF A POAER DURI NG M NORI TY OR OF A PO/NER I N TRUST, TO THE
BENEFI Cl ARY OF THE POMER I N TRUST, OR TO A PERSON TO WHOM A PAYMENT NOT
EXCEEDI NG $10, 000 COULD BE MADE UNDER SUBDI VI SION 1 OF SECTION 2220 OF
TH S CHAPTER

S 2. The opening paragraph of subdivision 1 of section 2307 of the
surrogate's court procedure act, as anended by chapter 474 of the |aws
of 1994, is anended to read as foll ows:

Except as otherwi se provided in paragraph (f) of this subdivision on
the settlenment of the account of any fiduciary other than a trustee, A
DONEE OF A POAER DURING M NORITY OR A DONEE OF A POAER | N TRUST, the
court rmust allowto himOR HER the reasonable and necessary expenses
actually paid by him OR HER and if he OR SHE be an attorney of this
state and shall have rendered | egal services in connection with his OR
HER official duties, such conpensation for his OR HER | egal services as
appear to the court to be just and reasonable and in addition thereto it
must allow to the fiduciary for his OR HER services as fiduciary, and if
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there be nore than one, apportion anong them according to the services
rendered by themrespectively the foll ow ng conm ssi ons:

S 3. Section 2308 of the surrogate's court procedure act, the section
headi ng and subdi vision 1, as anended by chapter 503 of the laws of
1980, paragraph (c) of subdivision 1 as added by chapter 376 of the | aws
of 2001, subdivision 2 as anended by chapter 654 of the |laws of 1993,
subdi vi sion 3 as anmended by chapter 243 of the laws of 2001, subdivi-
sions 4, 6, 7 and paragraph (d) of subdivision 9, as anmended and subdi -
vision 12 as added by chapter 237 of the laws of 1978, paragraph (a) of
subdivision 5 as amended and subdivision 13 as added by chapter 936 of
the | aws of 1984, paragraphs (a) and (b) of subdivision 6, as anended by
chapter 245 of the laws of 1991, and subdivi sion 8 as amended by chapter
685 of the |aws of 1967, is anmended to read as foll ows:

S 2308. Commi ssions of trustees, DONEES OF POAER DURING M NORITY AND
DONEES OF POWERS [|IN TRUST under wills of persons dying, or
under lifetime trusts created, on or before August 31, 1956

1. On the settlenent of the account of any trustee OR DONEE OF PONER
IN TRUST under the will of a person dying on or before August 31, 1956,
or under a lifetime trust established on or before August 31, 1956, the
court rust allow himOR HER his OR HER reasonabl e and necessary expenses
actually paid by him OR HER and if he OR SHE be an attorney of this
state and shall have rendered | egal services in connection with his OR
HER official duties, such conpensation for his OR HER | egal services as
shal | appear to the court to be just and reasonable and in addition
thereto it must allow to the trustee OR TO THE DONEE OF THE POAER | N
TRUST for his OR HER services as trustee OR DONEE OF THE PONER I N TRUST
the following commssions from TRUST principal OR PROPERTY SUBJECT TO
THE PONER | N TRUST:

(a) For receiving principal OR PROPERTY SUBJECT TO THE PONER | N TRUST

(1) all sums of nobney constituting principal OR PROPERTY SUBJECT TO
THE PONER | N TRUST not exceeding $2,000 at the rate of 3 per cent;

(2) all additional suns of principal OR PROPERTY SUBJECT TO THE POWNER
I N TRUST not exceeding $10,000 at the rate of 1 1/2 per cent;

(3) all suns of principal OR PROPERTY SUBJECT TO THE POMNER |IN TRUST
above $12,000 at the rate of 1 1/4 per cent; and

(b) For paying out principal OR PROPERTY SUBJECT TO THE POWNER | N TRUST
at the rate of 1 per cent.

(c) Notw thstanding the provisions of section 8 of chapter 237 of the
| aws of 1978, conm ssions provided by paragraph (a) of this subdivision
for receiving principal OR PROPERTY SUBJECT TO THE POVNER I N TRUST shal
not be allowed to a trustee OR DONEE OF A PONER I N TRUST who qualifies
to act as such on or after June 5, 1978, and shall not be allowed on
addi tions of property received on or after June 5, 1978; such conmm s-
sions on any increnents in property that are payabl e by reason of any
sal e, exchange or |iquidation of such property shall be allowed on the
| esser of (1) the amount of such increnments on the date of sale,
exchange or |iquidation of such property and (2) the anmount of such
increnents on June 5, 1978; and such conm ssions on any increnents in
property that are payable by reason of any distribution of such property
shall be allowed on the |lesser of (1) the anobunt of such increnents on
the date of distribution of such property and (2) the anobunt of such
increnents on the effective date of this paragraph.

2. In addition to the conm ssion all owed by subdivision one a trustee
OR A DONEE OF A POAER I N TRUST shall be entitled to annual comm ssions
at the follow ng rates:
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(a) $10.50 per $1,000 or major fraction thereof on the first $400, 000
of principal OR PROPERTY TO THE POAER | N TRUST;

(b) $4.50 per $1,000 or mmjor fraction thereof on the next $600, 000 of
princi pal OR PROPERTY SUBJECT TO THE POAER | N TRUST; and

(c) $3.00 per $1,000 or mmjor fraction thereof on all additional prin-
ci pal OR PROPERTY SUBJECT TO THE POWER | N TRUST.

Such annual conm ssions shall be conputed either on the val ue of the
princi pal of the trust OR OF THE PROPERTY SUBJECT TO THE PONER IN TRUST
at the end of the period for which the comm ssions are payable or, at
the option of the trustee OR OF THE DONEE OF THE POVNER I N TRUST, on the
value of the principal of the trust OR OF THE PROPERTY SUBJECT TO THE
POANER I N TRUST at the begi nning of such period, provided that the option
el ected by the trustee OR OF THE DONEE OF THE PONER IN TRUST for the
first period for which such conm ssions are payabl e shall be used during
t he continuance of the trust OR OF THE POAER I N TRUST and shal |l be bind-
ing on any successor or substitute trustee or trustees OR SUCCESSOR OR
SUBSTI TUTE DONEES OF THE POWER | N TRUST. In the case of a trust OR
PONER IN TRUST which prior to January 1, 1994 conputed annual commi s-
sions on the basis of a 12 nonth period (other than a cal endar vyear),
the trustee's OR DONEE' S prior election of such 12 nonth period shall be
bi nding unless, prior to January 1, 1995, the trustee OR DONEE makes a
new el ection to conpute annual conm ssions on the basis of a calendar
year either on the value of the principal of the trust OR OF THE PROPER-
TY SUBJECT TO THE POAER I N TRUST at the end of, or at the option of the
trustee OR DONEE OF THE POAER I N TRUST at the begi nning of, the cal endar
year for which the conm ssions were payable, which new el ection shall be
used during the remaining continuance of the trust OR CF THE POMNER IN
TRUST and shall be binding on any successor or substitute trustee or
trustees OR DONEE OR DONEES OF THE POAER I N TRUST. The conputati on shal
be made on the basis of a 12 nonth period but the anobunt so conputed
payable to a trustee OR DONEE OF A PONER I N TRUST shall be proportion-
ately reduced or increased for any paynents nmade in partial distribution
of the trust OR OF THE PROPERTY SUBJECT TO THE POWNER I N TRUST or receipt
of any additional property into the trust OR BY THE DONEE OF A POAER I N
TRUST within such period and shall be proportionately reduced in any
period for which such conm ssions are payable to the trustee OR DONEE OF
THE PONER IN TRUST if the period is | ess than 12 nonths. For the purpose
of conputing the annual commi ssions the value of any principal asset
when received by the trust OR BY THE DONEE OF A PONER | N TRUST shal |l be
the presunptive value of the asset at the begi nning and end of the peri-
od for which such conm ssions are payable. In conmputing the value of the
princi pal of the trust OR OF THE PROPERTY SUBJECT TO THE PONER IN TRUST
the trustee OR THE DONEE OF THE POMNER I N TRUST may use the presunptive
val ue in respect of any principal asset or may use the actual value of
the asset. On the settlenent of the account of the trustee OR OF THE
DONEE OF A PONER I N TRUST any person interested nay dispute the anount
of any comm ssion clained or retained. The burden of proving that the
actual value of any principal asset differs fromits presunptive value
is upon the trustee, THE DONEE OF THE PONER I N TRUST or ot her person
claimng the difference.

3. Unless the will otherwi se explicitly provides, the annual comm s-
sions allowed by subdivision two of this section shall be payabl e one-
third fromthe incone of the trust OR OF THE PROPERTY SUBJECT TO THE
PONER IN TRUST and two-thirds fromthe principal of the trust OR FROM
THE PROPERTY SUBJECT TO THE POAER I N TRUST. However, in the case of a
trust whose definition of incone is governed by 11-2.4 of the estates,
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powers and trusts |aw, such annual conmm ssions shall be payable fromthe
corpus of any such trust after allowance for the wunitrust anount and
shall not be payabl e out of such unitrust anount.

4. The comm ssions all owed by subdivision 2 may be retained by a trus-
tee OR DONEE OF A PONER I N TRUST provi ded he OR SHE furni shes annual ly
as of a date not nore than 30 days prior to the end of the trust year
selected by the trustee OR THE CALENDAR YEAR, to each beneficiary
currently receiving income, and to any other beneficiary interested in
the income and to any person interested in the principal of the trust
who shall nake a demand therefor OR TO THE BENEFI Cl ARY OF THE POMNER I[N
TRUST WHO SHALL MAKE A DEMAND THEREFOR, a statenent show ng the princi-
pal assets OR THE PROPERTY SUBJECT TO THE POWER I N TRUST on hand on t hat
date, and at | east annually or nore frequently if the trustee OR DONEE
OF A PONER IN TRUST so elects, a statenent showing all his OR HER
recei pts of incone and principal OR PROPERTY SUBJECT TO THE POMNER IN
TRUST during the period with respect to which the statenent is rendered
i ncludi ng the amobunt of any commissions retained and the basis upon
which the comm ssions were conputed. A trustee OR DONEE OF A PONER | N
TRUST shall not be deenmed to have waived any conm ssions by reason of
his OR HER failure to retain themat the tine when he OR SHE becones
entitled thereto; provided however that comm ssions frominconme for any
given trust OR CALENDAR vyear shall be allowed and retained only from
i ncone derived fromthe trust OR FROM THE PROPERTY SUBJECT TO THE POVER
IN TRUST during that year and shall not be supplied fromincone on hand
in respect of any other trust OR CALENDAR year. If a beneficiary receiv-
ing income does not desire to be furnished with any such statenment his
OR HER advice to the trustee OR TO THE DONEE OF THE PONER I N TRUST to
that effect in witing shall thereafter excuse the trustee OR DONEE OF
THE PONER IN TRUST fromfurnishing such statenent to the beneficiary
unl ess and until the beneficiary requests such annual statenments from
the trustee OR DONEE OF THE POVNER | N TRUST.

5. (a) During the continuance of a trust created solely for public,
religious, charitable, scientific, literary, educational or fraterna
uses and during the period of continuance of such a trust after the
term nation of a life use or uses the trustee shall be entitled to and
may retain conmmssions fromincone in an anmount annually equal to 6 per
cent of incone collected in each year.

(b) I'n the case of a trust created solely for public, religious, char-
itable, scientific, literary, educational or fraternal uses the trustee
shall not be entitled to any commi ssion from principal.

(c) In the case of such a trust which continues after the term nation
of alife use or uses the trustee for the period of the neasuring Ilife
or lives shall be entitled to conm ssions fromincone and princi pal at
the rates and according to the terns otherw se provided in this section,
except that he OR SHE shall not be entitled to any conmssions for
payi ng out any anount of principal.

6. (a) If the gross value of the principal of the trust OR OF THE
PROPERTY SUBJECT TO THE POAER I N TRUST accounted for anounts to $400, 000
or nore and there is nore than 1 trustee OR DONEE OF THE POVNER | N TRUST
each trustee OR DONEE OF THE PONER IN TRUST is entitled to the ful
conpensation for receiving and payi ng out principal OR PROPERTY SUBJECT
TO THE PONER I N TRUST al l owed herein to a sole trustee OR DONEES OF THE
POANER |IN TRUST unless there are nore than 3, in which case the conpen-
sation to which 3 would be entitled nust be apporti oned anong the trus-
tees OR DONEES OF THE POWNER I N TRUST according to the services rendered
by them respectively, unless the trustees OR DONEES OF THE PONER IN
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TRUST shall have agreed in witing anong thenselves to a different
apportionnment which, however, shall not provide for nore than one ful
comm ssion for any one of them If the gross value of the principal of
the trust OR OF THE PROPERTY SUBJECT TO THE PONER I N TRUST accounted for
is:

(i) less than $100,000 and there is nore than 1 trustee OR DONEE OF
THE PONER I N TRUST the full conpensation for receiving and paying out
princi pal OR PROPERTY SUBJECT TO THE POAER I N TRUST al |l owed herein to a
sole trustee OR DONEE OF THE PONER I N TRUST nmust be apportioned anong
them according to the services rendered by themrespectively, or

(i) $100,000 or nore but |ess than $400, 000, each trustee OR DONEE OF
THE PONER IN TRUST is entitled to the full conpensation for receiving
and payi ng out principal OR PROPERTY SUBJECT TO THE POAER |IN TRUST
all owed pursuant to this subdivision to a sole trustee OR DONEE OF THE
POMER | N TRUST unless there are nore than 2 trustees OR DONEES OF THE
POAER | N TRUST in which case the full conpensation for paying out prin-
ci pal OR PROPERTY SUBJECT TO THE POWNER I N TRUST al | owed pursuant to this
subdivision to 2 trustees OR DONEES OF THE PONER I N TRUST nust be appor -
ti oned anong them according to the services rendered by themrespective-
ly,
unl ess the trustees OR DONEES OF THE PONER I N TRUST shall have agreed in
witing between or anong thenselves to a different apportionment which,
however, shall not provide for nore than one full commi ssion for any one
of them

(b) If the value of the principal of the trust OR OF THE PROPERTY
SUBJECT TO THE POVER I N TRUST for the purpose of conputing the annua
comm ssions allowed by subdivision 2 amunts to $400, 000 or nore and
there is nore than one trustee OR DONEE OF THE POWER |IN TRUST, each
trustee OR DONEE OF THE PONER IN TRUST is entitled to the full annua
conmi ssion allowed herein to a sole trustee OR DONEE OF THE POAER IN
TRUST unl ess there are nore than 3, in which case the annual conmmi ssions
to which 3 would be entitled nust be apportioned anong the trustees OR
DONEES OF THE POVNER I N TRUST according to the services rendered by them
respectively, wunless the trustees OR DONEES OF THE PONER | N TRUST shal
have agreed in witing anong thenselves to a different apportionnent
whi ch, however, shall not provide for nore than one full annual comm s-
sion for any one of them If the value of the principal OR OF THE PROP-
ERTY SUBJECT TO THE POWER |[IN TRUST for the purpose of conputing the
annual comm ssion all owed by subdivision 2 anmounts to:

(i) less than $100,000 and there is nore than 1 trustee OR DONEE OF
THE POMER |IN TRUST, the annual conm ssions fromincone and the annua
conmi ssion allowed herein to a sole trustee OR DONEE OF THE POAER IN
TRUST nust be apportioned anong the trustees OR DONEE OF THE PONER | N
TRUST according to the services rendered by themrespectively, or

(i) $100,000 or nore but |ess than $400, 000, each trustee OR DONEE OF
THE PONER IN TRUST is entitled to the full annual conm ssion allowed
pursuant to this subdivision to a sole trustee OR DONEE OF THE POAER I N
TRUST unl ess there are nore than 2 trustees OR DONEES OF THE POAER IN
TRUST in which case the full annual comm ssions allowed pursuant to this
subdivision to 2 trustees OR DONEES OF THE PONER I N TRUST nust be appor -
ti oned anong them according to the services rendered by themrespective-
ly,
unl ess the trustees OR DONEES OF THE PONER I N TRUST shall have agreed in
witing between or anong thenselves to a different apportionnent which,
however, shall not provide for nore than one full annual comm ssion for
any one of them However, if froma trust OR FROM PROPERTY SUBJECT TO A
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PONER | N TRUST having a val ue of $400,000 or nore, or if froma trust OR
FROM PROPERTY SUBJECT TO A POAER | N TRUST havi ng a val ue of $100, 000 or
nore but | ess than $400, 000, as the case may be, at the beginning of a
trust year OR OF THE CALENDAR YEAR IN THE CASE OF A POAER I N TRUST, any
paynments in partial distribution of the trust OR OF THE PROPERTY SUBJECT
TO THE PONER | N TRUST shall be made during the trust OR CALENDAR year so
as to reduce the trust OR OF THE PROPERTY SUBJECT TO THE PONER IN TRUST
to a value of |ess than $400, 000 or $100,000, as the case may be, at the
end of the trust OR CALENDAR year, then the annual conm ssion all owed
herein shall, on a proportionate basis, be those allowed to a trustee of
a trust OR TO THE DONEES OF A PONER IN TRUST OVER PROPERTY having a
value of $400,000 or nore, of a trust OR TO THE DONEES OF A POAER | N
TRUST OVER PROPERTY having a val ue of $100,000 or nore but |ess than
$400, 000, as the case may be, for the period fromthe beginning of the
trust OR CALENDAR year to the date of the distribution and shall, on a
proportionate basis, be those allowed to trustees of a trust OR TO THE
DONEES OF A PONER I N TRUST OVER PROPERTY having a value of either
$100,000 or nore but |ess than $400,000 or |ess than $100, 000, as the
case nmay be, for the remainder of the trust OR CALENDAR year and the
part of such conm ssions payable from principal and conputed fromthe
begi nning of the trust OR CALENDAR year to the date of distribution
shall be charged ratably to the property remaining in the trust and to
the property distributed fromthe trust on the basis of their respective
val ues. Further, if during a trust year OR A CALENDAR YEAR IN THE CASE
OF POMER IN TRUST additional property shall be received into a trust
whi ch had a value of |ess than $100,000 OR BY A. DONEE OF A POMNER IN
TRUST THE PROPERTY SUBJECT TO WHI CH HAD A VALUE OF LESS THAN $100, 000,
or into a trust which had a value of $100,000 or nore but Iless than
$400, 000 OR BY A DONEE OF A PONER I N TRUST THE PROPERTY SUBJECT TO WHI CH
HAD A VALUE OF $100, 000 OR MORE BUT LESS THAN $400, 000, as the case may
be, at the beginning of the trust OR CALENDAR year so that because of
the additional property the trust OR THE PROPERTY SUBJECT TO THE PONER
I N TRUST shall have a val ue of $100,000 or nore or of $400,000 or nore,
as the case nmay be, at the end of the trust OR CALENDAR year, then the
annual conm ssion allowed herein TO THE TRUSTEE OR TO THE DONEE OF THE
PONER IN TRUST shall, on a proportionate basis, be those allowed to
trustees of a trust OR TO DONEES O A POAER |IN TRUST OVER PROPERTY
having a value of less than $100,000, or to trustees of a trust OR TO
THE DONEES OF THE POWNER | N TRUST havi ng a val ue of $100,000 or nore but
|l ess than $400,000, as the case may be, for the period fromthe begin-
ning of the trust OR CALENDAR year to the date of the receipt of the
additional property and shall, on a proportionate basis, be those
allowed to trustees of a trust OR TO DONEES OF A PONER |IN TRUST OVER
PROPERTY having a value of $100,000 or nore but |ess than $400, 000, or
TO TRUSTEES of a trust OR TO DONEES OF A POAER IN TRUST OVER PROPERTY
havi ng $400,000 or nore, as the case may be, for the renmainder of the
trust OR CALENDAR year.

(c) Notwi t hstandi ng any provisions of paragraphs (a) and (b) of this
subdivision to the contrary, if during the continuance of a trust
created solely for public, religious, charitable, scientific, literary,
educational or fraternal uses or during the continuance of such a trust
after the termnation of a life use or uses, the annual income of the
trust anounts to $4,000 or nore and there is nore than 1 trustee, each
trustee is entitled to the full comm ssion allowed under subdivision 5
to a sole trustee unless there are nore than 2, in which case the
commi ssions to which 2 trustees would be entitled nust be apportioned
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anong the trustees according to the services rendered by them respec-
tively, unless they shall have agreed in witing anong thenselves to a
di fferent apportionnment which, however, shall not provide for nore than
one full comm ssion to any one of them provided however, if during the
conti nuance of a trust created solely for public, religious, charitable,
scientific, literary, educational or fraternal uses <created prior to
April 1, 1948, the annual inconme of the trust anounts to $4,000 or nore
and there is nore than 1 trustee each trustee is entitled to the ful
conmi ssion allowed wunder subdivision 5 to a sole trustee unless there
are nore than 3, in which case the conmi ssion to which 3 trustees would
be entitled nust be apportioned anong the trustees according to the
services rendered by themrespectively, unless they shall have agreed in
writing among thenselves to a different apportionnent which, however,
shall not provide for nore than one full comm ssion to any one of them
I f the annual inconme of the trust anounts to | ess than $4,000 and there
is nore than 1 trustee the conm ssions to which a sole trustee would be
entitled under subdivision 5 nust be apportioned anong the trustees
according to the services rendered by themrespectively unless they
shall have agreed in witing anong thenselves to a different apportion-
ment .

7. \Wiere a trustee OR DONEE OF A PONER IN TRUST is for any reason
entitled or required to collect the rents of and manage real property
the net amount of rents collected and not the gross anmount shall be used
i n maki ng conput ati on of conmm ssions all owed by subdivision 5 hereof and
in addition to the conmmssions herein provided he OR SHE shall be
all owed and may retain for such services 6 per cent of the gross rents
coll ected, but there shall be only 1 such additional comm ssion regard-
| ess of the nunber of trustees OR DONEES OF THE PONER I N TRUST. |f there
are 2 or nore trustees OR DONEES OF THE PONER IN TRUST the additiona
comm ssion herein provided nust be apportioned anong them according to
the services rendered by themrespectively unless they shall have agreed
in witing among thenselves to a different apportionnent.

8. Atrustee who prior to Septenber 1, 1966 shall have received the
maxi mum anount of conm ssions on principal permtted by subdivision 8 of
section 285-a of the surrogate's court act as that subdivision existed
prior to that date, shall not be entitled to annual ©principal conmms-
sions for the period fromthe date when he OR SHE shall receive such
maxi mum and Septenber 1, 1966, but shall be entitled to receive conmm s-
sions from and after Septenber 1, 1966 at the rates and in the manner
provided in this section. A trustee who has becone entitled to annua
princi pal comm ssions pursuant to section 285-a of the surrogate's court
act as it existed prior to Septenber 1, 1966, but has not received them
may receive an anount of conm ssions not in excess of the amobunt he OR
SHE woul d have been entitled to if he OR SHE had taken such conm ssi ons,
and be entitled to receive in addition commssions from and after
Septenber 1, 1966 at the rates and in the nmanner provided in that
section.

9. Atrustee who has been acting prior to July 1, 1956 shall be enti-
tled to have conm ssions on principal and incone theretofore received by
hi m OR HER conput ed, allowed and pai d under the nmethods and at the rates
set forth herein, except as follows:

(a) If prior to July 1, 1956 a trustee has been allowed or has
retai ned conm ssions for receiving and paying out or for distributing
any itemof principal he OR SHE shall be entitled to no further comm s-
sions on the item
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(b) If prior to July 1, 1956 a trustee has been allowed or retained
comm ssions on any item of principal received but not paid out or
di stributed by himOR HER he OR SHE shall be entitled to no further
commi ssions for receiving the item

(c) Any trustee who becane entitled to an annual principal conm ssion
under subdivision 1 (b) of section 285-a of the surrogate's court act as
it existed prior to April 1, 1948 and who has not retained such conmm s-
sion may retain an anount equal to one-half of such annual principa
commi ssion. A trustee who because of the provisions of subdivision 2 of
section 285-a of the surrogate's court act as it existed prior to Apri
1, 1948 either was not entitled to retain an annual principal conm ssion
under subdivision 1 (b) thereof or was required to credit such annua
princi pal comm ssion agai nst his OR HER conm ssion for receiving princi-

pal, may retain an amount equal to 1/2 of such annual principal comm s-
sion. If a trustee has been allowed by decree or has retained any such
annual principal commssion one-half the anount thereof shall be

deducted fromthe amount of commissions to which the trustee would
ot herwi se be entitled under the provisions of subdivision 1.

(d) The annual principal comm ssions allowed by subdivision 3 of this
section as it existed on Septenber 1, 1967 shall not be allowed or
retained in respect of any trust year ending prior to April 1, 1948, but
for any trust year ending on or after April 1, 1948 and prior to July 1,
1956, the annual principal conm ssion which nay be all owed or retained
shall be conmputed at the rates in effect on the date such trust vyear
ended.

(e) If prior to July 1, 1956 a trustee has been allowed or has
retai ned conm ssions on any itemof incone received and paid out by him
OR HER prior to Septenber 1, 1943 or on any item of income collected by
hi m OR HER subsequent to Septenber 1, 1943 he OR SHE shall be entitled
to no further comm ssion on the item

10. The value of any property to be determ ned in such manner as
directed by the court and the increnment thereof received, distributed or
del i vered shall be considered as noney in nmaking conputation of comm s-
sions. Wenever any portion of the dividends, interests or rents payable
to a trustee OR DONEE OF A PONER I N TRUST is required by any |aw of the
United States or other governnental unit to be withheld by the person
paying it for income tax purposes, the anmobunt so withheld shall be
deened to have been coll ect ed.

11. Where the will provides a specific conpensation to a trustee OR
DONEE OF A PONER IN TRUST he OR SHE is not entitled to any other all ow
ances for his OR HER services.

12. If a trustee of a trust OR DONEE OF A POAER I N TRUST i s authori zed
or required by the ternms of the wll to accurmulate incone for any
purpose permtted by law, any inconme so accunul ated which is not added
to principal of the trust OR TO THE PRI NCl PAL OF THE PROPERTY SUBJECT TO
THE POAER I N TRUST shall be deenmed a separate trust OR SEPARATE FUND
SUBJECT TO THE POWNER I N TRUST for purposes of this subdivision and the
trustee OR DONEE OF THE POAER I N TRUST shall be entitled to conmmi ssions
in respect thereof at the rates and according to the terns and
provi sions of subdivisions 1 and 2 of this section as though, for
pur poses of conmputing comm ssions of the trustee, incone so accumul at ed
was princi pal .

13. For the purposes of this section, the term "trustee" shall nean
any trustee who is not a corporate trustee AND THE TERM "DONEE COF A
PONER | N TRUST" SHALL MEAN ANY SUCH DONEE | NCLUDI NG A DONEE OF A PONER
DURI NG M NORI TY WHO | S NOT A CORPORATE FI DUCI ARY provi ded, however, that
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as used in subdivision 6 of this section, the termtrustee shall include
a corporate trustee, AND FURTHER PROVIDED THAT THE TERM " PROPERTY
SUBJECT TO THE POWER I N TRUST" SHALL | NCLUDE PROPERTY SUBJECT TO A POVER
DURI NG M NORI TY.

S 4. Section 2309 of the surrogate's court procedure act, the section
headi ng and subdi vi sion 1 as anmended by chapter 503 of the | aws of 1980,
subdi vi sion 2 as anended by chapter 654 of the |aws of 1993, subdi vision
3 as anmended by chapter 243 of the | aws of 2001, paragraph (a) of subdi-
vision 5 as anended and subdivision 11 as added by chapter 936 of the
| aws of 1984, subdivisions 6 and 7 as anended by chapter 303 of the |aw
of 1976, paragraphs (a) and (b) of subdivision 6 as anended by chapter
245 of +the |laws of 1991, and the openi ng paragraphs of paragraphs (a)
and (b) of subdivision 6 as anended by chapter 514 of the |aws of 1993,
is amended to read as foll ows:

S 2309. Conmi ssions of trustees, OF DONEES OF PONERS DURI NG M NORI TY AND
OF DONEES OF PONERS I N TRUST under wills of persons dying, or
lifetime trusts established, after August 31, 1956

1. On the settlenent of the account of any trustee OR DONEE OF A PONER
IN TRUST under the will of a person dying after August 31, 1956, or
under a lifetinme [inter] trust established after August 31, 1956, the
court rmust allowto himOR HER his OR HER reasonable and necessary
expenses actually paid by himOR HER and if he OR SHE be an attorney of
this state and shall have rendered | egal services in connection with his
OR HER official duties, such conpensation for his OR HER | egal services
as shall appear to the court to be just and reasonable and in addition
thereto it nmust allowto the trustee OR DONEE OF A PONER |IN TRUST for
his OR HER services as trustee OR DONEE OF A POAER I N TRUST a conm ssi on
from principal OR FROM THE PROPERTY SUBJECT TO THE POAER I N TRUST, for
payi ng out all sums of noney constituting principal OR PROPERTY SUBJECT
TO THE PONER I N TRUST at the rate of 1 per cent.

2. In addition to the comm ssion allowed by subdivision 1 hereof a
trustee OR DONEE OF A POAER I N TRUST shall be entitled to annual conmm s-
sions at the follow ng rates:

(a) $10.50 per $1,000 or major fraction thereof on the first $400, 000
of principal OR PROPERTY SUBJECT TO THE PONER | N TRUST.

(b) $4.50 per $1,000 or mmjor fraction thereof on the next $600, 000 of
princi pal OR PROPERTY SUBJECT TO THE PONER | N TRUST.

(c) $3.00 per $1,000 or mmjor fraction thereof on all additional prin-
ci pal OR PROPERTY SUBJECT TO THE POWER | N TRUST.

Such annual conm ssions shall be conmputed either on the val ue of the
princi pal of the trust OR OF THE PROPERTY SUBJECT TO THE PONER IN TRUST
at the end of the period for which the comm ssions are payable or, at
the option of the trustee OR DONEE OF THE POAER I N TRUST, on the value
of the principal of the trust OR OF THE PROPERTY SUBJECT TO THE PONER | N
TRUST at the beginning of such period, provided that the option el ected
by the trustee OR DONEE OF THE PONER I N TRUST for the first period for
whi ch  such commi ssions are payabl e shall be used during the continuance
of the trust OR OF THE POAER IN TRUST and shall be binding on any
successor or substitute trustee or trustees, DONEE OR DONEES. 1In the
case of a trust which prior to January 1, 1994 conputed annual conmm s-
sions on the basis of a 12 nonth period (other than a cal endar year),
the trustee's prior election of such 12 nonth period shall be binding
unl ess, prior to January 1, 1995, the trustee nakes a new election to
conmput e annual commi ssions on the basis of a cal endar year either on the
val ue of the principal of the trust at the end of, or at the option of
the trustee at the beginning of, the cal endar year for which the commi s-
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sions were payable, which new el ection shall be used during the renain-
i ng continuance of the trust and shall be binding on any successor or
substitute trustee or trustees. The conputation shall be nmade on the
basis of a 12-nonth period but the anpbunt so conputed payable to a trus-
tee shall be proportionately reduced or increased for any paynments nade
in partial distribution of the trust or the receipt of any additiona
property into the trust within such period and shall be proportionately
reduced in any period for which such conm ssions are payable to the
trustee if the period is less than 12 nonths. For the purpose of comput-
ing the annual conmssions the value of any principal asset when
received by the trust OR DONEE OF A POAER I N TRUST shall be the presunp-
tive value of the asset at the beginning and end of the period for which
such conmm ssions are payable. In conmputing the value of the principal of
the trust OR OF THE PROPERTY SUBJECT TO THE PONER I N TRUST the trustee
OR DONEE OF THE PONER I N TRUST may use the presunptive value in respect
of any principal asset or may use the actual value of the asset. On the
settlenent of the account of the trustee OR DONEE OF A PONER I N TRUST
any person interested nmay dispute the amount of any conmm ssion clained
or retained. The burden of proving that the actual value of any princi-
pal asset OR ASSET SUBJECT TO THE POAER IN TRUST differs from its
presunptive value is wupon the trustee OR DONEE OF A POAER | N TRUST or
ot her person claimng the difference.

3. Unless the will or lifetime trust instrunent otherwise explicitly
provi des the annual comm ssions all owed by subdivision 2 shall be paya-
ble one-third fromthe income of the trust OR PROPERTY SUBJECT TO THE
POAER I N TRUST and two-thirds fromthe principal of the trust OR PROPER-
TY SUBJECT TO THE PONER I N TRUST. However, in the case of a trust whose
definition of incone is governed by SECTION 11-2.4 of the estates,
powers and trusts |law or a charitabl e renmainder annuity trust or a char-
itable remainder unitrust, as defined in section six hundred sixty-four
of the Internal Revenue Code of nineteen hundred eighty-six, as anended,
such annual conm ssions shall be payable fromthe corpus of any such
trust after allowance for the annuity or unitrust anounts and shall not
be payabl e out of such annuity or unitrust anounts.

4. The commi ssions allowed by subdivision 2 may be retained by a trus-
tee provided he OR SHE furni shes annually as of a date no nore than 30
days prior to the end of the trust year selected by the trustee, to each
beneficiary currently receiving inconme, and to any other beneficiary
interested in the incone and to any person interested in the principa
of the trust who shall make a demand therefor AND BY A DONEE OF A POVER
IN TRUST | F HE OR SHE FURNI SHES ANNUALLY AS OF A DATE NO MORE THAN 30
DAYS PRIOR TO THE END OF THE CALENDAR YEAR TO THE BENEFI Cl ARY OF THE
POANER I N TRUST, a statenment showi ng the principal assets on hand on that
date, and at |east annually or nore frequently if the trustee OR DONEE
OF THE PONER IN TRUST so elects, a statenent showing all his OR HER
recei pts of incone and principal OR PROPERTY SUBJECT TO THE POMNER IN
TRUST during the period with respect to which the statenent is rendered
i ncludi ng the amobunt of any commissions retained and the basis upon
which the comm ssions were conputed. A trustee OR DONEE OF A PONER | N
TRUST shall not be deenmed to have waived any conm ssions by reason of
his OR HER failure to retain themat the tine when he OR SHE becones
entitled thereto; provided however that IN THE CASE OF A TRUST conm s-
sions payable fromincome for any given trust year shall be allowed and
retained only frominconme derived fromthe trust during that year and
shall not be supplied fromincone on hand in respect of any other trust
year AND | N THE CASE OF PROPERTY SUBJECT TO A POAER I N TRUST COWM SSI ONS
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PAYABLE FROM | NCOVE FOR ANY d VEN CALENDAR YEAR SHALL BE ALLOAED AND
RETAI NED ONLY FROM | NCOVE DERI VED FROM THE PROPERTY DURI NG THAT YEAR AND
SHALL NOT BE SUPPLI ED FROM | NCOVE ON HAND I N RESPECT OF ANY OTHER CALEN-
DAR YEAR If a beneficiary receiving income does not desire to be
furnished with any such statenments his OR HER advice to the trustee OR
TO THE DONEE OF THE POVNER I N TRUST to that effect in witing shall ther-
eafter excuse the trustee OR DONEE OF THE POWNER I N TRUST from furni shing
such statement to the beneficiary unless and until the beneficiary
requests such annual statenments fromthe trustee OR DONEE OF THE PONER
I N TRUST.

5. (a) During the continuance of a trust created solely for public,
religious, charitable, scientific, literary, educational or fraterna
uses and during the period of continuance of such a trust after the
term nation of a life use or uses the trustee shall be entitled to and
may retain conmmssions fromincone in an anmount annually equal to 6 per
cent of incone collected in each year.

(b) I'n the case of a trust created solely for public, religious, char-
itable, scientific, literary, educational or fraternal uses the trustee
shall not be entitled to any commi ssion from principal.

(c) In the case of such a trust which continues after the term nation
of the neasuring life use or uses the trustee for the period of the
nmeasuring |ife use or uses shall be entitled to conm ssions fromincone
and principal at the rates and according to the terns specified in
subdivision 2 and except in respect of principal paid out to a charity
or for charitable uses shall be entitled to a comm ssion for distribut-
ing all sums of principal at the rate specified in subdivision 1.

6. (a) Subject to SECTION 2313 regarding nultiple comm ssions of exec-
utors [or], trustees, OR DONEES OF A PONER I N TRUST CREATED under wills
of persons dying, or lifetine trusts established, after August 31, 1993,
if the gross value of the principal of the trust OR OF THE PROPERTY
SUBJECT TO THE POAER I N TRUST accounted for anounts to $400, 000 or nore
and there is nore than 1 trustee OR DONEE each trustee OR DONEE is enti -
tled to the full conpensation for paying out principal allowed herein to
a sole trustee OR DONEE unl ess there are nore than 3, in which case the
conpensation to which 3 would be entitled nust be apportioned anong the
trustees OR DONEES OF THE POAER IN TRUST according to the services
rendered by them respectively unless [the trustees] THEY shall have
agreed in witing anong thenselves to a different apportionnent which,
however, shall not provide for nore than one full commi ssion for any one
of them If the gross value of the principal of the trust OR OF THE
PROPERTY SUBJECT TO THE POAER I N TRUST accounted for is:

(i) less than $100,000 and there is nore than 1 trustee OR DONEE OF
THE PONER IN TRUST, the full conpensation for paying out principa
allowed herein to a sole trustee OR DONEE OF THE POAER I N TRUST nust be
apportioned anong them according to the services rendered by them
respectively, or

(i) $100,000 or nore but |ess than $400, 000, each trustee OR DONEE OF
THE PONER IN TRUST is entitled to the full conpensation for paying out
principal allowed herein to a sole trustee OR DONEE OF THE POAER I N
TRUST unl ess there are nore than 2 trustees OR DONEES OF THE POAER IN
TRUST in which case the full conpensation for paying out principa
allowed herein to 2 trustees OR DONEES OF A POMNER OF TRUST nust be
apportioned anong them according to the services rendered by them
respectively, unless the trustees OR DONEES OF THE POAER I N TRUST shal
have agreed in witing between or anong thenselves to a different appor-
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ti onnent which, however, shall not provide for nore than one ful
commi ssion for any one of them

(b) Subject to SECTION 2313 regarding nultiple comm ssions of execu-
tors [or], trustees, OR DONEES OF A PONER | N TRUST CREATED wunder wlls
of persons dying, or lifetine trusts established, after August 31, 1993,
if the value of the principal of the trust OR OF THE PROPERTY SUBJECT TO
THE POMNER |IN TRUST for the purpose of conmputing the annual conm ssions
al |l oned by subdivision 2 anmounts to $400,000 or nore and there is nore
than one trustee OR DONEE OF A POAER | N TRUST each trustee OR DONEE OF A
PONER |IN TRUST is entitled to the full annual comm ssion allowed herein
to a sole trustee OR DONEE OF A PONER IN TRUST wunless there are nore
than 3, in which case the annual comm ssions to which 3 would be enti-
tl ed nmust be apportioned anong the trustees OR DONEES OFf THE POWER I[N
TRUST according to the services rendered by themrespectively unless the
trustees OR DONEES OF THE POWNER I N TRUST shall have agreed in witing
anong thensel ves to a different apportionnent which, however, shall not
provi de for nmore than one full annual conm ssion for any one of them |If
the value of the principal OF THE TRUST OR OF THE PROPERTY SUBJECT TO
THE PONER I N TRUST for the purpose of conmputing the annual conmm ssion
al | oned by subdivision 2 anmounts to:

(i) less than $100,000 and there is nore than 1 trustee OR DONEE OF
THE PONER I N TRUST, the annual commission allowed herein to a sole trus-
tee OR DONEE OF A POVNER I N TRUST nust be apportioned anong the trustees
OR DONEES OF THE PONER I N TRUST according to the services rendered by
t hem respectively, or

(i) $100,000 or nore but |ess than $400, 000, each trustee OR DONEE OF
THE PONER IN TRUST is entitled to the full annual conm ssion allowed
herein to a sole trustee OR DONEE OF A PONER I N TRUST unl ess there are
nore than 2 trustees OR DONEES OF THE POAER I N TRUST in which case the
full annual commssions allowed herein to 2 trustees OR DONEES OF A
POAER I N TRUST nust be apportioned anong them according to the services
rendered by them respectively, wunless the trustees OR DONEES OF THE
POANER I N TRUST shall have agreed in witing between or anong thensel ves
to a different apportionment which, however, shall not provide for nore
than one full annual comm ssion for any one of them However, if from a
trust OR FROM PROPERTY SUBJECT TO A POAER I N TRUST havi ng a val ue of
$400, 000 or nore, or if froma trust OR FROM PROPERTY SUBJECT TO A PO/ER
I N TRUST having a val ue of $100, 000, or nore but |ess than $400, 000, as
the case my be, at the beginning of a trust year OR OF THE CALENDAR
YEAR any paynents in partial distribution of the trust OR OF THE PROPER-
TY SUBJECT TO THE PONER I N TRUST shall be made during the trust OR
CALENDAR year so as to reduce the trust OR THE PROPERTY SUBJECT TO THE
POMER I N TRUST to a value of |ess than $400, 000 or $100, 000, as the case
may be, at the end of the trust OR CALENDAR year, then the annua
comm ssions allowed herein shall, on a proportionate basis, be those
allowed to trustees of a trust OR TO THE DONEES OF A PONER | N TRUST OVER
PROPERTY havi ng a val ue of $400,000 or nore, or of a trust OR TO THE
DONEES OF A PONER I N TRUST OVER PROPERTY havi ng a val ue of $100, 000 or
nore but | ess than $400, 000, as the case may be, for the period fromthe
begi nni ng of the trust OR CALENDAR year to the date of the distribution
and shall, on a proportionate basis, be those allowed to trustees of a
trust OR TO THE DONEES OF A PONER | N TRUST OVER PROPERTY having a val ue
of either $100,000 or nore but |ess than $400, 000 or |ess than $100, 000,
as the case may be, for the remai nder of the trust OR CALENDAR year and
the part of such conm ssions payable fromprincipal and conputed from
the beginning of the trust OR CALENDAR year to the date of distribution
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shall be charged ratably to the property renmaining in the trust OR STILL
SUBJECT TO THE POWER I N TRUST AFTER SUCH DI STRI BUTI ON and to the proper-
ty distributed fromthe trust OR TO THE BENEFICIARY OF THE POWNER I[N
TRUST on the basis of their respective values. Further, if during a
trust OR CALENDAR year additional property shall be received into a
trust which had a value of less than $100, 000 OR BY A DONEE OF A PONER
IN TRUST THE PROPERTY SUBJECT TO WHCH HAD A VALUE OF LESS THAN
$100, 000, or into a trust which had a value of $100,000 or nore but |ess
than $400, 000 OR BY A DONEE OF A POAER I N TRUST THE PROPERTY SUBJECT TO
VWH CH HAD A VALUE OF $100, 000 OR MORE BUT LESS THAN $400,000, as the
case my be, at the beginning of the trust year OR CALENDAR YEAR, so
t hat because of the additional property the trust OR THE PROPERTY
SUBJECT TO THE POWNER I N TRUST has a val ue of $100,000 or nore but |ess
t han $400, 000, or of $400,000 or nore, as the case may be, at the end of
the trust OR CALENDAR year, then the annual comm ssions allowed herein
TO THE TRUSTEE OR TO THE DONEE OF THE POWER I N TRUST shall, on a propor-
tionate basis, be those allowed to trustees of a trust OR TO DONEES OF A
POAER I N TRUST OVER PROPERTY havi ng a val ue of |ess than $100, 000, or to
trustees of a trust OR TO DONEES OF A POAER | N TRUST OVER PROPERTY
havi ng a val ue of $100,000 or nore but |ess than $400,000, as the case
may be, for the period fromthe beginning of the trust OR CALENDAR year
to the date of the receipt of the additional property and shall, on a
proportionate basis, be those allowed to trustees of a trust OR TO
DONEES OF A PONER | N TRUST OVER PROPERTY having a val ue of $100,000 or
nore but | ess than $400, 000, or TO TRUSTEES of a trust OR TO DONEES OF A
PONER | N TRUST OVER PROPERTY havi ng $400, 000 or nore, as the case may
be, for the remai nder of the trust OR CALENDAR year.

(c) Notwi t hstandi ng any provision of paragraphs (a) and (b) of this
subdivision to the contrary, if during the continuance of a trust not
nmeasured at any tine directly or indirectly by a life or lives or during
the continuance of a trust after the termnation of the neasuring life
or lives, the annual incone of the trust amounts to $4, 000 or nore and
there is nore than 1 trustee, each trustee is entitled to the ful
conm ssions allowed wunder subdivision 5 to a sole trustee unless there
are nore than 2, in which case the conmi ssions to which 2 trustees woul d
be entitled nust be apportioned anong the trustees according to the
services rendered by themrespectively unless they shall have agreed in
writing among thenselves to a different apportionnent which, however,
shall not provide for nore than one full comm ssion to any one of them
I f the annual inconme of the trust anobunts to | ess than $4,000 and there
is nore than 1 trustee the conm ssions to which a sole trustee would be
entitled under subdivision 5 nust be apportioned anong the trustees
according to the services rendered by themrespectively unless they
shall have agreed in witing anong thenselves to a different apportion-
ment .

7. \Wiere a trustee OR DONEE OF A PONER IN TRUST is for any reason
entitled or required to collect the rents of and manage real property
the net amount of rents collected and not the gross anmount shall be used
in making conputation of conm ssions allowed by subdivision 5 and in

addition to the conm ssions herein provided he OR SHE shall be allowed
and nmay retain for such services 6 per <cent of the gross rents
collected, but there shall be only one such additional conmm ssion

regardl ess of the nunber of trustees OR DONEES OF THE POMNER I N TRUST. |f
there are 2 or nore trustees OR DONEES OF THE POAER I N TRUST t he addi -
tional comm ssion herein provided for nmust be apportioned anong them
according to the services rendered by themrespectively unless they



Co~NOoOUIT~hWNE

A. 9879 14

shall have agreed in witing anong thenselves to a different apportion-
ment .

8. If a trustee OR DONEE OF A POAER I N TRUST is either authorized or
required by the terms of the will to accurulate inconme for any purpose
permtted by law he OR SHE shall be entitled to comm ssions fromthe
I ncome so accunul ated, including inconme derived fromthe investnent of
such accunulated incone, at the rate of 2 [per cent] PERCENT of the
first $2,500 of such income distributed during the adm nistration of the
trust and 1 [per cent] PERCENT of all such inconme distributed in excess
of $2,500 and he OR SHE may retain such commissions at the time or tines
such income is distributed.

9. The value of any property to be deternmined in such manner as
directed by the court and the increnment thereof received, distributed or
delivered, shall be considered as noney in making conputation of comm s-
sions. Wenever any portion of the dividends, interests or rents payable
to a trustee OR TO A DONEE OF A PONER I N TRUST is required by any | aw of
the United States or other governnental wunit to be wthheld by the
person paying it for incone tax purposes, the anount so withheld shal
be deened to have been coll ect ed.

10. Where the will provides a specific conpensation for a trustee OR A
DONEE OF A PONER IN TRUST he OR SHE is not entitled to any other all ow
ances for his OR HER services.

11. For the purposes of this section, the term"trustee" shall nean
any trustee who is not a corporate trustee AND THE TERM "DONEE OF A
PONER | N TRUST" SHALL MEAN ANY SUCH DONEE | NCLUDI NG A DONEE OF A PONER
DURI NG M NORI TY WHO | S NOT A CORPORATE FI DUCI ARY provi ded, however, that
as used in subdivision 6 of this section, the termtrustee shall include
a corporate trustee AND FURTHER PROVI DED THAT THE TERM " PROPERTY SUBJECT
TO THE PONER I N TRUST" SHALL | NCLUDE PROPERTY SUBJECT TO A PONER DURI NG
M NORI TY.

S 5. Section 2312 of the surrogate's court procedure act as added by
chapter 936 of the laws of 1984, subdivision 2, 3, 7, 9 and paragraphs
(d) and (e) of subdivision 10 as anended by chapter 511 of the | aws of
1987, paragraph (b) of subdivision 4 as anmended by chapter 245 of the
| aws of 1991, and subdivision 5 as anended by chapter 243 of the | aws of
2001, is anmended to read as foll ows:

S 2312. Conmissions of corporate trustees, |NCLUDING WHEN ACTI NG AS
DONEES OF POAERS DURI NG M NORI TY OR DONEES OF PONER | N TRUST

1. If the will or lifetinme trust instrunent makes provisions for
specific rates or anounts of commi ssions (other than a general reference
to conmssions allowed by |aw or words of l|ike inport) for a corporate
trustee, or, if a corporate trustee has agreed to accept specific rates
or amounts of conm ssions, a corporate trustee, WHETHER AS TRUSTEE OR AS
DONEE OF A POWMER I N TRUST, |INCLUDING FOR PURPOCSES OF THI S SECTI ON AS
DONEE OF A PONER DURI NG M NORI TY, CREATED UNDER THE PROVISIONS OF THE
WLL OR LIFETIME TRUST | NSTRUVENT, shall be entitled to be conpensated
i n accordance with such provisions or agreenment, as the case may be.

2. For trusts having a principal value of nore than four hundred thou-
sand dollars AND AS DONEE OF A PONER | N TRUST WHERE THE PROPERTY SUBJECT
TO THE PONER, | NCLUDING FOR PURPCSES OF THI'S SECTION THE PROPERTY
SUBJECT TO A POVNER DURI NG M NORITY, HAS A PRI NCl PAL VALUE OF MORE THAN
FOUR HUNDRED THOUSAND DCOLLARS and subject to the provisions of subdivi-
sion 4 of this section, if the will or lifetinme trust instrunment does
not meke provisions for specific rates or anmounts of conm ssions, or,
contains only a general reference to comm ssions allowed by | aw or words
of like inport, a corporate trustee shall be entitled to such comm s-
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sions as may be reasonable, and the court, upon application of a person
interested in the trust ORIN THE FUND HELD BY THE CORPCORATE TRUSTEE AS
DONEE OF A POAER I N TRUST, may review the reasonabl eness of the commi s-
sion of such corporate trustee.

3. Subject to the provisions of paragraph (a) of subdivision 4 of this
section and regardless of the principal value of the trust: (a) during
the continuance of a trust created solely for public, religious, chari-
table, scientific, Iliterary, educational or fraternal uses and during
the period of continuance of such a trust after the termination of a
life use or uses a corporate trustee shall be entitled to and may retain
commi ssions fromincone in accordance with the provisions of subdivision
1 or 2 hereof, as the case may be.

(b) I'n the case of a trust created solely for public, religious, char-
itable, scientific, literary, educational or fraternal uses a corporate
trustee shall not be entitled to any conm ssion from principal.

(c) I'n the case of such a trust which continues after the term nation
of the nmeasuring |ife use or uses a corporate trustee for the period of
the neasuring life use or uses shall be entitled to conmmssions from
income and principal according to the provisions of subdivision 1 or 2
hereof, as the case nay be, and except in respect of principal paid out
to a charity or for charitable uses shall be entitled to a comm ssion
for distributing all sums of principal in accordance with the provisions
of subdivision 1 or 2 hereof, as the case nay be.

4. Notwi thstanding anything contained in this chapter, the estates,
powers and trusts |aw or any other provision of lawto the contrary,

(a) Except as otherw se provided by paragraph (b) of this subdivision
and subdi vision three of this section, a corporate trustee of any trust
created wunder will or lifetime trust instrunent, OR AS DONEE OF A POVER
I N TRUST CREATED UNDER W LL OR LI FETI ME | NSTRUMENT, whether in existence
on or after the effective date of this section, shall be entitled to
receive at least the conpensation provided for an individual trustee
under subdivisions 1, 2, 5 (BUT ONLY AS TRUSTEE), 6, 7 and 12 of section
2308 and subdivisions 1, 2, 5 (BUT ONLY AS TRUSTEE), 6, 7 and 8 of
section 2309, as the case may be, in effect after the effective date of
this section, at the tinme and in the manner provided by such sections,
unless the will or lifetine trust instrunent or an agreenent between the
trustee and the testator or grantor or by the trustee shall provide
ot herw se.

(b) A corporate trustee shall, in addition to the conpensation pernit-
ted by the provisions of paragraph (a) of this subdivision, be entitled
to annual commissions at the rate of not nore than $12. 35 per thousand
or major fraction thereof, in lieu of the annual comm ssions provided
under paragraph (a) of this subdivision, on trusts having a principa
val ue of not nore than four hundred thousand dollars AND SHALL BE ENTI -
TLED TO ANNUAL COW SSI ONS AT THE SAME RATE AS DONEE OF A PONER | N TRUST
VHERE THE PROPERTY SUBJECT TO THE PONER HAS A PRI NCl PAL VALUE OF NOT
MORE THAN FOUR HUNDRED THOUSAND DOLLARS, and such annual conm ssions
shall be deened reasonable conpensation, unless the will or lifetine
trust instrunment or an agreenent between the corporate trustee and the
testator or grantor or by the corporate trustee shall provide otherw se.
A corporate trustee shall be entitled to receive such comm ssions from
time to time during the trust OR CALENDAR year and shall otherw se be
governed by the provisions of sections 2308 and 2309, as the case nay
be, in effect fromtine to tine.

5. Unless the will or lifetime trust instrunent expressly provides
ot herwi se, the comm ssions allowabl e by subdivision 1, 2 or 4 hereof, as



Co~NOoOUIT~hWNE

A. 9879 16

the case may be, shall be payable one-third fromthe incone of the trust
OR FROM THE |INCOVE OF THE PROPERTY SUBJECT TO THE POMER I N TRUST and
two-thirds fromthe principal of the trust OR FROM THE PROPERTY SUBJECT
TO THE PONER I N TRUST. However, in the case of a trust whose definition
of income is governed by SECTION 11-2.4 of the estates, powers and
trusts law or a charitable renminder annuity trust or a charitable
remai nder unitrust, as defined in section six hundred sixty-four of the
I nternal Revenue Code of nineteen hundred ei ghty-six, as anended, such
comm ssions shall be payable fromthe principal of any such trust after
al l omance for the annuity or unitrust amounts and shall not be payable
out of such annuity or unitrust anounts.

6. The comm ssions allowed by subdivision 1, 2 or 4 thereof, as the
case nay be, may be retained, at any tinme or fromtine to tinme during
the vyear in which such commi ssions are earned, by a corporate trustee,
provided it furnishes annually as of a date no nore than 30 days prior
to the end of the year selected by the corporate trustee, to each bene-
ficiary currently receiving inconme, and to any ot her beneficiary inter-
ested in the income and to any person interested in the principal of the
trust who shall make a demand therefor, AND, WHEN ACTI NG AS DONEE OF A
PONER | N TRUST, TO THE BENEFI Cl ARY OF THE PONER IN TRUST, a statenent
showing the principal assets OR ASSETS SUBJECT TO THE POVNER I N TRUST on
hand on that date, and at |east annually or nore frequently if the trus-
tee so elects, a statenent showing all his OR HER recei pts of incone and
princi pal OR OF PROPERTY SUBJECT TO THE POAER I N TRUST during the period
with respect to which the statenent is rendered including the amount of
any conm ssions retained and the basis upon which the comm ssions were
conmputed. A corporate trustee shall not be deemed to have waived any
comm ssions by reason of its failure to retain themat the tinme when it
beconmes entitled thereto; provided however that comm ssions payable from
i ncome for any such year shall be allowed and retained only from incone
derived from the trust during such year and shall not be supplied from
i ncome on hand in respect of any other year. |If a beneficiary receiving
i ncome OR A BENEFI Cl ARY OF A PONER I N TRUST OF WHI CH THE CORPORATE TRUS-
TEE 1S DONEE does not desire to be furnished with any such statenents
his OR HER advice to the trustee to that effect in witing shall there-
after excuse the <corporate trustee fromfurnishing such statenents to
the beneficiary unless and until the beneficiary requests such annua
statements fromthe trustee. Upon enactnent of, and subject to subdivi-
sion 1 of this section, a corporate trustee shall continue to receive
commi ssions in the manner provided for a trustee OR WHEN ACTI NG AS DONEE
O A POAER |IN TRUST IN THE MANNER PROVI DED FOR A DONEE OF A POAER I N
TRUST under sections 2308 and 2309, as the case may be, in effect i mre-
diately before the effective date of this section until the end of the
then current trust OR CALENDAR year, and thereafter, a corporate trustee
may receive conmm ssions in accordance with the provisions of subdivision
2 or 4 of this section. A corporate trustee shall not change from the
comm ssions provided for by subdivision 2 or 4 of this section, as the
case nmay be, during a trust's calendar or fiscal year OR THE CALENDAR
YEAR |IN THE CASE OF A PONER I N TRUST but a corporate trustee nmay change
fromthe comm ssions provided for by subdivision 2 to the conm ssions
provided for by subdivision 4 of this section, or vice versa, only at
t he begi nning of a calendar or fiscal year of a trust OR A CALENDAR YEAR
IN THE CASE OF A PONER I N TRUST, as the case may be.

7. On the settlenent of the account of any trustee OR DONEE OF A PONER
IN TRUST under a will or lifetinme trust instrunment, in addition to the
comm ssions provided for by this section, the court nust allowto the
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corporate trustee | NCLUDI NG A CORPORATE TRUSTEE ACTING AS DONEE OF A
PONER |IN TRUST corporate trustee's reasonable and necessary expenses
actually paid by the trustee.

8. The value of any property to be deternmined in such manner as
directed by the court and the increnment thereof received, distributed or
del i vered, shall be considered as noney in making conputation of comm s-
sions. Wenever any portion of the dividends, interests, rents or other
income payable to a trustee OR DONEE OF A POVNER I N TRUST is required by
any law of the United States or other governnmental unit to be wthheld
by the person paying it for incone tax purposes, the anbunt so w thheld
shal | be deened to have been coll ect ed.

9. Atrustee who prior to Septenber 1, 1966 shall have received the
maxi mum anount of conm ssions on principal pernmtted by subdivision 8 of
section 285-a of the surrogate's court act as that subdivision existed
prior to that date, shall not be entitled to annual ©principal conmms-
sions for the period fromthe date when he OR SHE shall have received
such maxi mumto Septenber 1, 1966, but shall be entitled to receive
comm ssions from and after Septenber 1, 1966 at the rates and in the
manner provided in section 2308 as in effect imediately before enact-
ment of this section. A trustee who is entitled to annual principa
commi ssions pursuant to section 285-a of the surrogate's court act as it
exi sted prior to Septenber 1, 1966, but has not received them nay
receive an anount of comm ssions not in excess of the amobunt he OR SHE
woul d have been entitled to if he OR SHE had taken such comm ssions, and
be entitled to receive in addition comm ssions fromand after Septenber
1, 1966 at the rates and in the manner provided in section 285-a of this
act .

10. A trustee who has been acting prior to July 1, 1956 shall be enti-
tled to have conm ssions on principal and incone theretofore received by
hi m OR HER conput ed, allowed and paid under the nmethods and at the rates
set forth herein, except as follows:

(a) If prior to July 1, 1956 a trustee has been allowed or has
retai ned conm ssions for receiving and paying out or for distributing
any itemof principal he OR SHE shall be entitled to no further comm s-
sions on the item

(b) If prior to July 1, 1956 a trustee has been allowed or retained
comm ssions on any item of principal received but not paid out or
di stributed by himOR HER he OR SHE shall be entitled to no further
commi ssions for receiving the item

(c) Any trustee who becane entitled to an annual principal conm ssion
under subdivision 1 (b) of section 285-a of the surrogate's court act as
it existed prior to April 1, 1948 and who has not retained such conmm s-
sion may retain an anount equal to one-half of such annual principa
commi ssion. A trustee who because of the provisions of subdivision 2 of
section 285-a of the surrogate's court act as it existed prior to Apri
1, 1948 either was not entitled to retain an annual principal conm ssion
under subdivision 1 (b) thereof or was required to credit such annua
princi pal comm ssion against his OR HER conm ssion for receiving princi-
pal, may retain an anount equal to one-half of such annual principa
comm ssion. If a trustee has been all owed by decree or has retained any
such annual principal conmm ssion one-half the anount thereof shall be
deducted fromthe amount of commissions to which the trustee would
otherwise be entitled wunder the provisions of subdivision 1 of surro-
gate's court procedure act section 2308.

(d) The annual principal commssions allowed by subdivision 3 of
surrogate's court procedure act section 2308 as it existed on Septenber
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1, 1967 shall not be allowed by decree or retained in respect of any
trust vyear ending prior to April 1, 1948, but for any trust year ending
on or after April 1, 1948 and prior to July 1, 1956, the annual princi-
pal conmssion which nmay be allowed by decree or retained shall be
conputed at the rates in effect on the date such trust year ended.

(e) If prior to July 1, 1956 a trustee has been all owed by decree or
has retained comm ssions on any item of inconme received and paid out by
him OR HER prior to Septenber 1, 1943 or on any item of incone received
by him OR HER subsequent to Septenber 1, 1943 he OR SHE shall be enti-
tled to no further comm ssion on the item

(F) FOR PURPOSES OF THI S SECTI ON, THE TERM "DONEE OF A POAER | N TRUST"
SHALL MEAN ANY SUCH DONEE | NCLUDI NG A DONEE OF A POAER DURING M NORITY
VHO IS A CORPCRATE FI DUCI ARY AND THE TERM " PROPERTY SUBJECT TO THE POWER
I N TRUST" SHALL | NCLUDE PROPERTY SUBJECT TO A POAER DURI NG M NORI TY.

S 6. Section 2313 of the surrogate's court procedure act, as anmended
by chapter 471 of the laws of 1995, is anended to read as foll ows:

S 2313. Multiple comm ssions of executors or trustees, DONEES OF PONERS
DURING M NORITY, OR DONEES OF PONER I N TRUST under wills of
persons dying, or lifetime trusts established, after August
31, 1993

Wth respect to wlls of persons dying, or lifetine trusts estab-
lished, after August 31, 1993, if there are nore than two executors or
trustees, DONEES OF A POMNER DURING M NORITY, OR DONEES OF A PONER I N
TRUST, no nore than two conmmi ssions shall be allowed unless the decedent
OR CREATOR has specifically provided otherwise in a signed witing, and
the conpensation thus all owabl e nust be apportioned anong the fiduci ar-
ies OR DONEES OF THE POVNER I N TRUST according to the services rendered
by them respectively unless they shall have agreed in witing anong
thenselves to a different apportionnment which, however, shall not
provi de for nmore than one full conm ssion for any one of them

S 7. This act shall take effect on the first of January next succeed-
ing the date on which it shall have becone a | aw.



