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STATE OF NEW YORK

9859
I N ASSEMBLY
April 18, 2016

Introduced by M of A GOITFRIED -- read once and referred to the
Committee on Hi gher Educati on

AN ACT to anend the public health law, in relation to authorizing nurse
practitioners to execute orders not to resuscitate and orders pertain-
ing to life sustaining treatnents

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 2960 of the public health | aw, as added by chapter
818 of the |laws of 1987, is anended to read as foll ows:

S 2960. Legislative findings and purpose. The |egislature finds that,
al t hough cardi opul nonary resuscitation has proved invaluable in the
prevention of sudden, unexpected death, it is appropriate for an attend-
I ng physician OR ATTENDI NG NURSE PRACTI TIONER, in certain circunstances,
to issue an order not to attenpt cardi opul nonary resuscitation of a
patient where appropriate consent has been obtained. The |legislature
further finds that there is a need to clarify and establish the rights
and obligations of patients, their famlies, and health care providers
regardi ng cardiopul nbnary resuscitation and the issuance of orders not
to resuscitate.

S 2. Subdivisions 2, 5 and 20 of section 2961 of +the public health
| aw, subdivisions 2 and 5 as anmended by chapter 8 of the |aws of 2010,
and subdi vi sion 20 as added by chapter 818 of the laws of 1987 and as
renunbered by chapter 370 of the Iaws of 1991, are anmended and two new
subdi visions 2-a and 16 are added to read as foll ows:

2. "Attendi ng physician” neans the physician selected by or assigned
to a patient in a hospital who has primary responsibility for the treat-
nment and care of the patient. Where nore than one physician AND/ OR NURSE
PRACTI TI ONER shares such responsibility, any such physician OR NURSE
PRACTI TI ONER nay act as the attendi ng physici an OR ATTENDI NG NURSE PRAC-
TI TI ONER pursuant to this article.

2-A. "ATTENDI NG NURSE PRACTITIONER' MEANS THE NURSE PRACTI TI ONER
SELECTED BY OR ASSIGNED TO A PATIENT IN A HOSPI TAL WHO HAS PRI MARY
RESPONSI Bl LI TY FOR THE TREATMENT AND CARE OF THE PATIENT. WHERE MORE
THAN ONE PHYSI CI AN AND/ OR NURSE PRACTI TI ONER SHARES SUCH RESPONSI BI LI TY,

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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ANY SUCH PHYSI Cl AN OR NURSE PRACTI TI ONER MAY ACT AS THE ATTENDI NG PHYSI -
Cl AN OR ATTENDI NG NURSE PRACTI TI ONER PURSUANT TO THI S ARTI CLE

5. "Close friend" neans any person, eighteen years of age or ol der,
who is a close friend of the patient, or relative of the patient (other
than a spouse, adult child, parent, brother or sister) who has main-
tai ned such regular contact with the patient as to be famliar with the
patient's activities, health, and religious or noral beliefs and who
presents a signed statenment to that effect to the attendi ng physician OR
ATTENDI NG NURSE PRACTI TI ONER

16. "NURSE PRACTI TI ONER' MEANS A NURSE PRACTI TI ONER CERTI FI ED PURSUANT
TO SECTI ON SI XTY- NI NE HUNDRED TEN OF THE EDUCATI ON LAW WHO | S PRACTI Cl NG
| N ACCORDANCE W TH SUBDI VI SI ON THREE OF SECTI ON SI XTY-NINE HUNDRED TWD
OF THE EDUCATI ON LAW

20. "Reasonably avail abl e" nmeans that a person to be contacted can be
contacted with diligent efforts by an attending physician, ATTENDI NG
NURSE PRACTI TI ONER or another person acting on behalf of the attending
physi ci an, ATTENDI NG NURSE PRACTI TI ONER or the hospital.

S 3. Subdivisions 2 and 3 of section 2962 of the public health law, as
added by chapter 818 of the laws of 1987, are anended to read as
fol | ows:

2. It shall be lawful for the attendi ng physician OR ATTEND NG NURSE
PRACTI TIONER to issue an order not to resuscitate a patient, provided
that the order has been issued pursuant to the requirenents of this
article. The order shall be included in witing in the patient's chart.
An order not to resuscitate shall be effective upon issuance.

3. Before obtaining, pursuant to this article, the consent of the
patient, or of the surrogate of the patient, or parent or |egal guardi an
of the mnor patient, to an order not to resuscitate, the attending
physi cian OR ATTENDI NG NURSE PRACTI TI ONER shal |l provide to the person
gi ving consent information about the patient's diagnosis and prognosis,
the reasonably foreseeable risks and benefits of cardi opul nobnary resus-
citation for the patient, and the consequences of an order not to resus-
citate.

S 4. Section 2963 of the public health |law, as added by chapter 818 of
the |l aws of 1987, subdivision 1, paragraph (b) of subdivision 3 and
subdi vi sion 4 as anmended by chapter 8 of the | aws of 2010, paragraph (c)
of subdivision 3 as anmended by section 5 of part J of chapter 56 of the
| aws of 2012, is anended to read as foll ows:

S 2963. Deternmination of capacity to mneke a decision regarding
cardi opul nonary resuscitation. 1. Every adult shall be presumed to have
the capacity to nake a decision regardi ng cardi opul nobnary resuscitation
unl ess determ ned otherw se pursuant to this section or pursuant to a
court order or unless a guardian is authorized to deci de about health
care for the adult pursuant to article eighty-one of the nental hygiene
law or article seventeen-A of the surrogate's court procedure act. The
attendi ng physi ci an OR ATTENDI NG NURSE PRACTI TI ONER shall not rely on
the presunption stated in this subdivision if clinical indicia of inca-
pacity are present.

2. A determnation that an adult patient |acks capacity shall be nade
by the attendi ng physician OR ATTENDI NG NURSE PRACTI TIONER to a reason-
abl e degree of nedical certainty. The determ nation shall be mnade in
witing and shall contain such attendi ng physician's OR ATTENDI NG NURSE
PRACTI TI ONER' S opi ni on regarding the cause and nature of the patient's
incapacity as well as its extent and probable duration. The determ -
nation shall be included in the patient's nedical chart.
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3. (a) At |east one other physician, selected by a person authorized
by the hospital to make such sel ection, nust concur in the determ nation
that an adult |acks capacity. The concurring determ nation shall be nade
in witing after personal exanmi nation of the patient and shall contain
the physician's opinion regarding the cause and nature of the patient's
incapacity as well as its extent and probable duration. Each concurring
determination shall be included in the patient's nedical chart.

(b) If the attendi ng physician OR ATTENDI NG NURSE PRACTI Tl ONER det er -
mnes that a patient |lacks capacity because of nental illness, the
concurring determnation required by paragraph (a) of this subdivision
shall be provided by a physician licensed to practice medicine in New
York state, who is a diplomate or eligible to be certified by the Aneri-
can Board of Psychiatry and Neurology or who is certified by the Aneri -
can Osteopat hic Board of Neurology and Psychiatry or is eligible to be
certified by that board.

(c) |If the attending physician OR ATTENDI NG NURSE PRACTI Tl ONER det er -
m nes that a patient |acks capacity because of a devel opnental disabili -
ty, the concurring determnation required by paragraph (a) of this
subdi vi si on shall be provided by a physician or psychol ogi st enpl oyed by
a developnental disabilities services office naned in section 13.17 of
the nental hygiene |aw, or who has been enployed for a mninmm of two
years to render care and service in a facility operated or |icensed by
the office for people with devel opnental disabilities, or who has been
approved by the conm ssioner of devel opnental disabilities in accordance
with regulations pronmulgated by such comm ssioner. Such regul ations
shall require that a physician or psychologist possess specialized
training or three years experience in treating devel opnental disabili-
ties.

4. Notice of a determnation that the patient |lacks capacity shal
pronptly be given (a) to the patient, where there is any indication of
the patient's ability to conprehend such notice, together with a copy of
a statenent prepared in accordance wth section twenty-nine hundred
seventy-eight of this article, and (b) to the person on the surrogate
list highest in order of priority listed, when persons in prior subpara-
graphs are not reasonably available. Nothing in this subdivision shal
preclude or require notice to nore than one person on the surrogate
list.

5. A determnation that a patient |acks capacity to neke a decision
regardi ng an order not to resuscitate pursuant to this section shall not
be construed as a finding that the patient |acks capacity for any other
pur pose.

S 5. Subdivision 2 of section 2964 of the public health |aw, as added
by chapter 818 of the laws of 1987, is anended to read as foll ows:

2. (a) During hospitalization, an adult with capacity may express a
deci sion consenting to an order not to resuscitate orally in the pres-
ence of at |east two witnesses eighteen years of age or ol der, one of
whom i s a physician OR NURSE PRACTI TIONER affiliated with the hospital
in which the patient is being treated. Any such decision shall be
recorded in the patient's nedical chart.

(b) Prior to or during hospitalization, an adult wth capacity my
express a decision consenting to an order not to resuscitate in witing,
dated and signed in the presence of at |east two witnesses ei ghteen
years of age or ol der who shall sign the decision.

(c) An attending physician OR ATTENDING NURSE PRACTITIONER who is
provided with or infornmed of a decision pursuant to this subdivision
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shall record or include the decision in the patient's nedical chart if
t he deci sion has not been recorded or included, and either:

(i) pronptly issue an order not to resuscitate the patient or issue an
order at such tinme as the conditions, if any, specified in the decision
are met, and informthe hospital staff responsible for the patient's
care of the order; or

(ii) pronptly nmake his or her objection to the issuance of such an
order and the reasons therefor known to the patient and either make al
reasonabl e efforts to arrange for the transfer of the patient to another
physician OR NURSE PRACTITIONER, if necessary, or pronptly submt the
matter to the dispute nediation system

(d) Prior to issuing an order not to resuscitate a patient who has
expressed a decision consenting to an order not to resuscitate under
speci fied nedical conditions, the attendi ng physician OR ATTENDI NG NURSE
PRACTI TI ONER nust make a determination, to a reasonable degree of
nmedi cal certainty, that such conditions exist, and include the determ -
nation in the patient's nedical chart.

S 6. Subdivision 5 of section 2964 of the public health lawis renum
bered subdi vi si on 3.

S 7. Subdivisions 3 and 4 of section 2965 of the public health law, as
added by chapter 818 of the laws of 1987 and as renunbered by chapter
370 of the laws of 1991, paragraph (a) of subdivision 4 as anended by
chapter 370 of the laws of 1991 and paragraph (c) of subdivision 4 as
anended by chapter 8 of the laws of 2010, are anended to read as
fol | ows:

3. (a) The surrogate shall nake a decision regardi ng cardi opul nonary
resuscitation on the basis of the adult patient's wshes including a
consideration of the patient's religious and noral beliefs, or, if the
patient's w shes are unknown and cannot be ascertai ned, on the basis of
the patient's best interests.

(b) Notwi thstanding any law to the contrary, the surrogate shall have
the sane right as the patient to receive nedical information and nedi ca
records.

(c) A surrogate may consent to an order not to resuscitate on behalf
of an adult patient only if there has been a determ nation by an attend-
ing physician OR ATTENDI NG NURSE PRACTI TI ONER wi t h the concurrence of
anot her physi ci an OR NURSE PRACTI TI ONER sel ected by a person authorized
by the hospital to make such sel ection, given after personal exam nation
of the patient that, to a reasonabl e degree of nedical certainty:

i) the patient has a term nal condition; or

i1) the patient is pernmanently unconscious; or

iii) resuscitation would be nmedically futile; or

iv) resuscitation would inpose an extraordi nary burden on the patient
in light of the patient's nedical condition and the expected outcone of
resuscitation for the patient.

Each determ nation shall be included in the patient's medical chart.

4. (a) A surrogate shall express a decision consenting to an order not
to resuscitate either (i) in witing, dated, and signed in the presence
of one wtness eighteen years of age or older who shall sign the deci-
sion, or (ii) orally, to two persons eighteen years of age or ol der, one
of whomis a physician OR NURSE PRACTI TIONER affiliated with the hospi-
tal in which the patient is being treated. Any such decision shall be
recorded in the patient's nedical chart.

(b) The attendi ng physician OR ATTENDI NG NURSE PRACTITIONER who is
provided wth the decision of a surrogate shall include the decision in

(
(
(
(
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the patient's medical chart and, if the surrogate has consented to the
i ssuance of an order not to resuscitate, shall either:

(i) pronptly issue an order not to resuscitate the patient and inform
the hospital staff responsible for the patient's care of the order; or

(ii) pronptly make the attendi ng physician's OR ATTENDI NG NURSE PRAC-
TITIONER S objection to the issuance of such an order known to the
surrogate and either nake all reasonable efforts to arrange for the
transfer of the patient to another physician OR NURSE PRACTI TI ONER, if
necessary, or pronptly refer the natter to the dispute nediati on system

(c) If the attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER has
actual notice of opposition to a surrogate's consent to an order not to
resuscitate by any person on the surrogate list, the physician OR NURSE
PRACTI TI ONER shal | submit the matter to the dispute nmedi ati on system and
such order shall not be issued or shall be revoked in accordance wth
the provisions of subdivision three of section twenty-nine hundred
seventy-two of this article.

S 8. Section 2966 of the public health |law, as added by chapter 818 of
the laws of 1987, subdivision 3 as anmended by chapter 8 of the | aws of
2010, is anended to read as foll ows:

S 2966. Deci si on-maki ng on behalf of an adult patient w thout capacity
for whom no surrogate is available. 1. If no surrogate is reasonably
avai lable, willing to make a deci sion regardi ng i ssuance of an order not
to resuscitate, and conpetent to nake a decision regardi ng i ssuance of
an order not to resuscitate on behalf of an adult patient who |acks
capacity and who had not previously expressed a decision regarding
cardi opul nonary resuscitation, an attendi ng physician OR ATTEND NG NURSE
PRACTI TI ONER (a) nmay issue an order not to resuscitate the patient,
provided that the attending physician OR ATTENDI NG NURSE PRACTI TI ONER
determines, in witing, that, to a reasonabl e degree of nedical certain-
ty, resuscitation would be nedically futile, and another physician OR
NURSE PRACTI TIONER selected by a person authorized by the hospital to
make such sel ection, after personal exam nation of the patient, reviews
and concurs in witing with such determ nation, or, (b) shall issue an
order not to resuscitate the patient, provided that, pursuant to subdi-
vi si on one of section twenty-nine hundred seventy-six of this article, a
court has granted a judgnment directing the issuance of such an order.

[ 3] 2. Notwi thstandi ng any ot her provision of this section, where a
decision to consent to an order not to resuscitate has been nade, notice
of the decision shall be given to the patient where there is any indi-
cation of the patient's ability to conprehend such notice. If the
patient objects, an order not to resuscitate shall not be issued.

S 9. Section 2967 of the public health |law, as added by chapter 818 of
the | aws of 1987, paragraph (b) of subdivision 2, subdivision 3 and
par agr aphs (a) and (b) of subdivision 4 as anended by chapter 370 of the
laws of 1991, is anended to read as foll ows:

S 2967. Decision-naking on behalf of a mnor patient. 1. An attending
physi cian OR ATTENDING NURSE PRACTITIONER, in consultation wth a
mnor's parent or |egal guardian, shall determ ne whether a mnor has
the capacity to make a deci sion regardi ng resuscitation.

2. (a) The consent of a mnor's parent or |legal guardian and the
consent of the mnor, if the m nor has capacity, nust be obtained prior
to issuing an order not to resuscitate the mnor.

(b) Where the attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER has
reason to believe that there is another parent or a non-custodi al parent
who has not been informed of a decision to issue an order not to resus-
citate the mnor, the attendi ng physician OR ATTENDI NG NURSE PRACTI Tl ON-
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ER, or soneone acting on behalf of the attendi ng physician OR ATTENDI NG
NURSE PRACTI TIONER, shall make reasonable efforts to determne if the
uni nfornmed parent or non-custodi al parent has nmintai ned substantial and
continuous contact wth the mnor and, if so, shall make diligent
efforts to notify that parent or non-custodial parent of the decision
prior to issuing the order.

3. A parent or |egal guardian nmay consent to an order not to resusci-
tate on behalf of a mnor only if there has been a witten determ nation
by the attendi ng physician OR ATTENDING NURSE PRACTITIONER, wth the
witten concurrence of another physician OR NURSE PRACTI Tl ONER sel ect ed
by a person authorized by the hospital to make such selections given
after personal exam nation of the patient, that, to a reasonabl e degree
of nmedical certainty, the mnor suffers fromone of the nedical condi-
tions set forth in paragraph (c) of subdivision three of section twen-
ty-nine hundred sixty-five of this article. Each determ nation shall be
included in the patient's nedical chart.

4. (a) A parent or legal guardian of a mnor, in making a decision
regardi ng cardiopul nonary resuscitation, shall consider the m nor
patient's wi shes, including a consideration of the mnor patient's reli-
gious and noral beliefs, and shall express a decision consenting to
i ssuance of an order not to resuscitate either (i) in witing, dated and
signed in the presence of one wi tness eighteen years of age or ol der who
shall sign the decision, or (ii) orally, to two persons eighteen years
of age or older, one of whomis a physician OR NURSE PRACTI TIONER affil -
iated wth the hospital in which the patient is being treated. Any such
deci sion shall be recorded in the patient's nedical chart.

(b) The attendi ng physician OR ATTENDING NURSE PRACTITIONER who is
provided with the decision of a mnor's parent or |egal guardian,
expressed pursuant to this subdivision, and of the minor if the mnor
has capacity, shall include such decision or decisions in the mnor's
nmedi cal chart and shall conply with the provisions of paragraph (b) of
subdi vi si on four of section twenty-nine hundred sixty-five of this arti-
cle.

(c) If the attending physician OR ATTENDI NG NURSE PRACTI Tl ONER has
actual notice of the opposition of a parent or non-custodial parent to
consent by another parent to an order not to resuscitate a minor, the
physi ci an OR NURSE PRACTI TI ONER shall submit the matter to the dispute
nmedi ati on system and such order shall not be issued or shall be revoked
in accordance with the provisions of subdivision three of section twen-
ty-ni ne hundred seventy-two of this article.

S 10. Section 2969 of the public health [ aw, as added by chapter 818
of the laws of 1987, subdivision 2 as anmended by chapter 370 of the | aws
of 1991, is anended to read as foll ows:

S 2969. Revocation of consent to order not to resuscitate. 1. A person
may, at any tine, revoke his or her consent to an order not to resusci-
tate hinself or herself by making either a witten or an oral decl ara-
tion to a physician or nmenber of the nursing staff at the hospital where
he or she is being treated, or by any other act evidencing a specific
intent to revoke such consent.

2. Any surrogate, parent, or |legal guardian nmay at any time revoke his
or her consent to an order not to resuscitate a patient by (a) notifying
a physician or nenber of the nursing staff of the revocation of consent
in witing, dated and signed, or (b) orally notifying the attending
physi cian OR ATTENDI NG NURSE PRACTI TIONER i n the presence of a witness
ei ghteen years of age or ol der.
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3. Any physician OR NURSE PRACTI TI ONER who is informed of or provided
with a revocation of consent pursuant to this section shall imediately
include the revocation in the patient's chart, cancel the order, and
notify the hospital staff responsible for the patient's care of the
revocati on and cancel |l ati on. Any nenber of the nursing staff, OTHER THAN
A NURSE PRACTITIONER, who is informed of or provided with a revocation
of consent pursuant to this section shall imrediately notify a physician
OR NURSE PRACTI TI ONER of such revocati on.

S 11. Section 2970 of the public health |aw, as added by chapter 818
of the Ilaws of 1987, subdivision 1 as anmended by chapter 8 of the | aws
of 2010, paragraph (b) of subdivision 2 as anended by chapter 370 of the
| aws of 1991, is anended to read as foll ows:

S 2970. Physician AND NURSE PRACTI TI ONER review of the order not to
resuscitate. 1. For each patient for whoman order not to resuscitate
has been issued, the attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER
shall review the patient's chart to determine if the order is stil
appropriate in light of the patient's condition and shall indicate on
the patient's chart that the order has been reviewed each tinme the
patient is required to be seen by a physician but at |east every sixty
days.

Failure to conply with this subdivision shall not render an order not
to resuscitate ineffective.

2. (a) If +the attending physician OR ATTENDI NG NURSE PRACTI TI ONER
deternmines at any time that an order not to resuscitate is no |onger
appropriate because the patient's medical condition has inproved, the
physi ci an OR NURSE PRACTI TI ONER shal |l i medi ately notify the person who
consented to the order. Except as provided in paragraph (b) of this
subdi vision, if such person declines to revoke consent to the order, the
physi ci an OR NURSE PRACTI TIONER shall pronptly (i) make reasonable
efforts to arrange for the transfer of the patient to another physician
or (ii) submt the matter to the di spute nmediation system

(b) If the order not to resuscitate was entered upon the consent of a
surrogate, parent, or legal guardian and the attendi ng physician OR
ATTENDI NG NURSE PRACTI Tl ONER who i ssued the order, or, if unavailable,
anot her attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER at any tine
deternmines that the patient does not suffer from one of the nedica
conditions set forth in paragraph (c) of subdivision three of section
twenty-nine hundred sixty-five of this article, the attending physician
OR ATTENDI NG NURSE PRACTI TI ONER shal | inmedi ately include such determ -
nation in the patient's chart, cancel the order, and notify the person
who consented to the order and all hospital staff responsible for the
patient's care of the cancellation.

(c) If an order not to resuscitate was entered upon the consent of a
surrogate and the patient at any tine gains or regains capacity, the
attendi ng physician OR ATTENDI NG NURSE PRACTITIONER who 1ssued the
order, or, if —unavailable, another attending physician OR ATTENDI NG
NURSE PRACTI TI ONER shal | inmediately cancel the order and notify the
person who consented to the order and all hospital staff directly
responsi ble for the patient's care of the cancellation.

S 12. The openi ng paragraph and subdivision 2 of section 2971 of the
public health |law, as anmended by chapter 370 of the |aws of 1991, are
amended to read as foll ows:

If a patient for whoman order not to resuscitate has been issued is
transferred from a hospital to a different hospital the order shal
remai n effective, unless revoked pursuant to this article, until the
attending physician OR ATTENDI NG NURSE PRACTI TI ONER first exam nes the
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transferred patient, whereupon the attending physician OR ATTENDI NG
NURSE PRACTI Tl ONER nust eit her:

2. Cancel the order not to resuscitate, provided the attendi ng physi-
ci an OR ATTENDI NG NURSE PRACTI TI ONER i nmredi ately notifies the person who
consented to the order and the hospital staff directly responsible for
the patient's care of the cancellation. Such cancellation does not
preclude the entry of a new order pursuant to this article.

S 13. Subdivisions 1, 2 and 4 of section 2972 of +the public health
| aw, subdivisions 1 and 4 as added by chapter 818 of the |aws of 1987,
par agr aph (b) of subdivision 1 as anended by chapter 370 of the |aws of
1991 and subdivision 2 as anmended by chapter 8 of the |aws of 2010, are
amended to read as foll ows:

1. (a) Each hospital shall establish a nediation system for the
purpose of nediating disputes regarding the issuance of orders not to
resuscitate.

(b) The dispute nediation systemshall be described in witing and
adopted by the hospital's governing authority. It may utilize existing
hospital resources, such as a patient advocate's office or hospital
chaplain's office, or it may utilize a body created specifically for
this purpose, but, in the event a dispute involves a patient deenmed to
| ack capacity pursuant to (i) paragraph (b) of subdivision three of
section twenty-nine hundred sixty-three of this article, the system nust
i ncl ude a physician OR NURSE PRACTI TIONER eligible to provide a concur-
ring determnation pursuant to such subdivision, or a famly nmenber or
guardi an of the person of a person with a nental illness of the same or
simlar nature, or (ii) paragraph (c) of subdivision three of section
twenty-ni ne hundred sixty-three of this article, the system nust include
a physician OR NURSE PRACTITIONER eligible to provide a concurring
determi nation pursuant to such subdivision, or a fam |y nenber or guard-
ian of the person of a person with a developnental disability of the
same or simlar nature.

2. The dispute nediation systemshall be authorized to nediate any
di spute, including disputes regarding the determi nation of the patient's
capacity, arising under this article between the patient and an attend-
i ng physician, ATTENDI NG NURSE PRACTI TIONER or the hospital that s
caring for the patient and, if the patient is a mnor, the patient's
parent, or anobng an attendi ng physi ci an, AN  ATTENDI NG  NURSE
PRACTI TIONER, a parent, non-custodial parent, or |egal guardian of a
m nor patient, any person on the surrogate list, and the hospital that
is caring for the patient.

4. |If a dispute between a patient who expressed a decision rejecting
cardi opul nonary resuscitation and an attending physician, ATTENDI NG
NURSE PRACTITIONER or the hospital that is caring for the patient is
submtted to the dispute nediation system and either:

(a) the dispute nediation systemhas concluded its efforts to resolve
the dispute, or

(b) seventy-two hours have el apsed fromthe tinme of subm ssion wthout
resolution of the dispute, whichever shall occur first, the attending
physi ci an OR ATTENDI NG NURSE PRACTI TIONER shall either: (i) pronptly
I ssue an order not to resuscitate the patient or issue the order at such
time as the conditions, if any, specified in the decision are net, and
informthe hospital staff responsible for the patient's care of the
order; or (ii) pronptly arrange for the transfer of the patient to
anot her physi ci an, NURSE PRACTI TI ONER or hospital.

S 14. Subdivision 1 of section 2973 of the public health Ilaw, as
anmended by chapter 8 of the laws of 2010, is amended to read as foll ows:
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1. The patient, an attendi ng physician, ATTENDI NG NURSE PRACTI TI ONER
a parent, non-custodial parent, or |legal guardian of a mnor patient,
any person on the surrogate list, the hospital that is caring for the
patient and the facility director, nay conmence a special proceeding
pursuant to article four of the civil practice law and rules, in a court
of conpetent jurisdiction, wth respect to any dispute arising under
this article, except that the decision of a patient not to consent to
i ssuance of an order not to resuscitate may not be subjected to judicia
review. In any proceedi ng brought pursuant to this subdivision challeng-
ing a decision regarding issuance of an order not to resuscitate on the
ground that the decision is contrary to the patient's wshes or best
interests, the person or entity challenging the decision nust show, by
cl ear and convi ncing evidence, that the decision is contrary to the
patient's w shes including consideration of the patient's religious and
noral beliefs, or, in the absence of evidence of the patient's w shes,
that the decision is contrary to the patient's best interests. In any
ot her proceedi ng brought pursuant to this subdivision, the court shal
make its determ nation based upon the applicabl e substantive standards
and procedures set forth in this article.

S 15. Section 2976 of the public health |aw, as added by chapter 818
of the laws of 1987, is anended to read as foll ows:

S 2976. Judicially approved order not to resuscitate. 1. If no surro-
gate is reasonably available, willing to make a deci sion regarding issu-
ance of an order not to resuscitate, and conpetent to mneke a decision
regardi ng issuance of an order not to resuscitate on behalf of an adult
patient who | acks capacity and who had not previously expressed a deci-
sion regarding cardiopulnonary resuscitation pursuant to this article,
an attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER or hospital nay
commence a special proceeding pursuant to article four of the civil
practice law and rules, in a court of conpetent jurisdiction, for a
judgnment directing the physician OR NURSE PRACTI TIONER to i ssue an order
not to resuscitate where the patient has a termnal condition, is perm-
nently unconscious, or resuscitation would inpose an extraordinary
burden on the patient in light of the patient's nedical condition and
the expected outcone of resuscitation for the patient, and issuance of
an order not to resuscitate is consistent with the patient's w shes
including a consideration of the patient's religious and noral beliefs
or, in the absence of evidence of the patient's w shes, the patient's
best interests.

2. Nothing in this article shall be construed to preclude a court of
conpetent jurisdiction fromapproving the issuance of an order not to
resuscitate under circunstances other than those under which such an
order may be issued pursuant to this article.

S 16. Subdivisions 2 and 4 of section 2994-a of the public health |aw,
as added by chapter 8 of the laws of 2010, are anended and tw new
subdi vi sions 2-a and 22-a are added to read as foll ows:

2. "Attendi ng physician" neans a physician, selected by or assigned to
a patient pursuant to hospital policy, who has primary responsibility
for the treatnent and care of the patient. Wiere nore than one physician
AND/ OR NURSE PRACTI Tl ONER shares such responsibility, or where a physi-
cian OR NURSE PRACTITIONER is acting on the attending physician's OR
ATTENDI NG NURSE PRACTI TI ONER' S behal f, any such physici an OR NURSE PRAC-
TI TIONER may act as an attendi ng physician OR ATTENDI NG NURSE PRACTI -
TI ONER pursuant to this article.

2-A.  "ATTENDI NG NURSE PRACTITIONER' MEANS A NURSE PRACTI TI ONER
SELECTED BY OR ASSI GNED TO A PATI ENT PURSUANT TO HOSPI TAL POLICY, WHO
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HAS PRI MARY RESPONSIBILITY FOR THE TREATMENT AND CARE OF THE PATI ENT.
VHERE MORE THAN ONE PHYSI CI AN AND/ OR NURSE PRACTI TI ONER SHARES SUCH
RESPONSI BI LI TY, OR WHERE A PHYSI Cl AN OR NURSE PRACTI TI ONER | S ACTI NG ON
THE ATTENDI NG PHYSI Cl AN'S OR ATTENDI NG NURSE PRACTI TI ONER S BEHALF, ANY
SUCH PHYSI Cl AN OR NURSE PRACTI TI ONER MAY ACT AS AN ATTENDI NG PHYSI Cl AN
OR ATTENDI NG NURSE PRACTI TI ONER PURSUANT TO THI S ARTI CLE

4. "Close friend" neans any person, eighteen years of age or ol der,
who is a close friend of the patient, or a relative of the patient
(other than a spouse, adult child, parent, brother or sister), who has
mai nt ai ned such regul ar contact with the patient as to be famliar wth
the patient's activities, health, and religious or noral beliefs, and
who presents a signed statenment to that effect to the attending physi-
ci an OR ATTENDI NG NURSE PRACTI TI ONER

22-A. "NURSE PRACTI TI ONER' MEANS A NURSE PRACTI TI ONER CERTI FI ED PURSU-
ANT TO SECTI ON SI XTY- NI NE HUNDRED TEN OF THE EDUCATI ON LAW WHO | S PRAC-
TICCNG IN ACCORDANCE W TH SUBDIVISION THREE OF SECTION SIXTY-N NE
HUNDRED TWO OF THE EDUCATI ON LAW

S 17. Subdivisions 2 and 3 of section 2994-b of the public health |aw,
as added by chapter 8 of the |aws of 2010, are anmended to read as
fol | ows:

2. Prior to seeking or relying upon a health care decision by a surro-
gate for a patient wunder this article, the attending physician OR
ATTENDI NG NURSE PRACTI TI ONER shal | nmake reasonable efforts to determ ne
whet her the patient has a health care agent appointed pursuant to arti-
cle twenty-nine-C of this chapter. If so, health care decisions for the
patient shall be governed by such article, and shall have priority over
decisions by any other person except the patient or as otherw se
provided in the health care proxy.

3. Prior to seeking or relying upon a health care decision by a surro-
gate for a patient under this article, if the attending physician OR
ATTENDI NG NURSE PRACTI TI ONER has reason to believe that the patient has
a history of receiving services for nental retardation or a devel op-
mental disability; it reasonably appears to the attendi ng physician OR
ATTENDI NG NURSE PRACTI TI ONER t hat the patient has nental retardation or
a developnental disability; or the attending physician OR ATTENDI NG
NURSE PRACTI TI ONER has reason to believe that the patient has been
transferred from a nmental hygiene facility operated or |icensed by the
of fice of nental health, then such physician OR NURSE PRACTI TI ONER shal
make reasonable efforts to determ ne whet her paragraphs (a), (b) or (c)
of this subdivision are applicable:

(a) If the patient has a guardian appointed by a court pursuant to
article seventeen-A of the surrogate's court procedure act, health care
deci sions for the patient shall be governed by section seventeen hundred
fifty-b of the surrogate's court [proceedure] PROCEDURE act and not by
this article.

(b) If a patient does not have a guardi an appointed by a court pursu-
ant to article seventeen-A of the surrogate's court procedure act but
falls within the class of persons described in paragraph (a) of subdivi-
sion one of section seventeen hundred fifty-b of such act, decisions to
withdraw or withhold life-sustaining treatnment for the patient shall be
governed by section seventeen hundred fifty-b of the surrogate's court
procedure act and not by this article.

(c) If a health care decision for a patient cannot be made under para-
graphs (a) or (b) of this subdivision, but consent for the decision nay
be provided pursuant to the nmental hygiene law or regulations of the
office of nental health or the office [of nental retardation and] FOR
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PEOPLE W TH devel opnental disabilities, then the decision shall be
governed by such statute or regulations and not by this article.

S 18. Subdivisions 2, 3 and 7 of section 2994-c of the public health
| aw, as added by chapter 8 of the |laws of 2010, paragraph (b) of subdi-
vision 3 as anmended by chapter 167 of the laws of 2011 and subparagraph
(ii) of paragraph (c) of subdivision 3 as anmended by section 8 of part J
of chapter 56 of the laws of 2012, are anended to read as foll ows:

2. Initial determination by attending physician OR ATTENDI NG NURSE
PRACTI TIONER. An attending physician OR ATTENDI NG NURSE PRACTI TI ONER
shall make an initial determnation that an adult patient |acks deci-
sion-maki ng capacity to a reasonabl e degree of medical certainty. Such
determ nation shall include an assessnent of the cause and extent of the
patient's incapacity and the |ikelihood that the patient wll regain
deci si on- maki ng capacity.

3. Concurring determnations. (a) An initial determnation that a
patient |acks decision-making capacity shall be subject to a concurring
determi nati on, independently nade, where required by this subdivision. A

concurring determnation shall include an assessnent of the cause and
extent of the patient's incapacity and the |ikelihood that the patient
will regain decision-nmaking capacity, and shall be included in the

patient's medical record. Hospitals shall adopt witten policies identi-
fying the training and credentials of health or social services practi-
tioners qualified to provide concurring determ nations of incapacity.

(b) (i) In a residential health care facility, a health or socia
services practitioner enployed by or otherwise formally affiliated wth
the facility nust independently determ ne whether an adult patient |acks
deci si on- maki ng capacity.

(ii) 1In a general hospital a health or social services practitioner
enpl oyed by or otherwise formally affiliated with the facility rnust
i ndependently deternmine whether an adult patient |acks deci sion-naking
capacity if the surrogate's decision concerns the wthdrawal or wth-
hol ding of |ife-sustaining treatnent.

(ii1) Wth respect to decisions regardi ng hospice care for a patient
in a general hospital or residential health care facility, the health or
soci al services practitioner nmust be enployed by or otherwise formally
affiliated wth the general hospital or residential health care facili-
ty.

(c) (i) If the attending physician OR ATTENDI NG NURSE PRACTI TI ONER
makes an initial determnation that a patient |acks decision-naking
capacity because of nental illness, either such physician nust have the
followi ng qualifications, or another physician wth the follow ng quali -
fications nust independently determ ne whether the patient |acks deci-
sion-maki ng capacity: a physician |icensed to practice medicine in New
York state, who is a diplomate or eligible to be certified by the Aneri-
can Board of Psychiatry and Neurology or who is certified by the Aneri -
can Osteopat hic Board of Neurology and Psychiatry or is eligible to be
certified by that board. A record of such consultation shall be included
in the patient's medical record.

(ii) 1If the attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER makes
an initial determ nation that a patient |acks decision-nmaking capacity
because of a developnental disability, either such physician OR NURSE
PRACTI TI ONER nust have the follow ng qualifications, or another profes-
sional with the following qualifications nmust independently determ ne
whet her the patient |acks decision-nmaking capacity: a physician or clin-
i cal psychol ogi st who either is enployed by a devel opnental disabilities
services office named in section 13.17 of the nmental hygiene |aw, or who
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has been enployed for a mninmum of two years to render care and service
in a facility operated or |icensed by the office for people with devel -
opnmental disabilities, or has been approved by the conm ssioner of
devel opnental disabilities in accordance with regul ati ons promrul gated by
such conm ssioner. Such regulations shall require that a physician or
clinical psychol ogi st possess specialized training or three years expe-
rience in treating devel opnental disabilities. A record of such consul -
tation shall be included in the patient's nedical record.

(d) If an attending physician OR ATTENDI NG NURSE PRACTI TI ONER has
determined that the patient |acks decision-nmeking capacity and if the
health or social services practitioner consulted for a concurring deter-
m nation disagrees with the attendi ng physician's OR THE ATTENDI NG NURSE
PRACTI TIONER S determ nation, the matter shall be referred to the ethics
review conmttee if it cannot otherw se be resol ved.

7. Confirmation of continued |l|ack of decision-naking capacity. An
attending physician OR ATTENDI NG NURSE PRACTI TI ONER shal |l confirmthe
adult patient's continued |ack of decision-making capacity before
conplying with health care decisions nade pursuant to this article,
ot her than those deci sions made at or about the tinme of the initia
determination. A concurring deternmination of the patient's continued
| ack of decision-making capacity shall be required if the subsequent
heal t h care deci sion concerns the wi thhol ding or withdrawal of |ife-sus-
taining treatnent. Health care providers shall not be required to inform
the patient or surrogate of the confirmation.

S 19. Subdivisions 2, 3 and 5 of section 2994-d of the public health
| aw, as added by chapter 8 of the laws of 2010, the subdivision heading
and the opening paragraph of subdivision 5 as amended by chapter 167 of
the laws of 2011, are anended to read as foll ows:

2. Restrictions on who nmay be a surrogate. An operator, adm nistrator
or enpl oyee of a hospital or a nental hygiene facility from which the
patient was transferred, or a physician OR NURSE PRACTI TI ONER who has
privileges at the hospital or a health care provider under contract with
the hospital may not serve as the surrogate for any adult who is a
patient of such hospital, wunless such individual is related to the
patient by blood, marriage, domestic partnership, or adoption, or is a
close friend of the patient whose friendship with the patient preceded
the patient's adm ssion to the facility. If a physician OR NURSE PRACTI -
TI ONER serves as surrogate, the physician OR NURSE PRACTITI ONER shal
not act as the patient's attendi ng physician OR ATTENDI NG NURSE PRACTI -
TIONER after his or her authority as surrogate begins.

3. Authority and duties of surrogate. (a) Scope of surrogate's author-
ity.
(i) Subject to the standards and limtations of this article, the
surrogate shall have the authority to nmake any and all health care deci-
sions on the adult patient's behalf that the patient could nake.

(ii) Nothing in this article shall obligate health care providers to
seek the consent of a surrogate if an adult patient has already nade a
deci sion about the proposed health care, expressed orally or in witing
or, with respect to a decision to withdraw or wthhold 1ife-sustaining
treat ment expressed either orally during hospitalization in the presence
of two witnesses eighteen years of age or older, at |east one of whomis
a health or social services practitioner affiliated with the hospital,
or inwiting. If an attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER
relies on the patient's prior decision, the physician OR NURSE PRACTI -
TIONER shall record the prior decision in the patient's nedical record.
If a surrogate has al ready been designated for the patient, the attend-
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ing physician OR ATTENDI NG NURSE PRACTITI ONER shall nake reasonabl e
efforts to notify the surrogate prior to inplenenting the decision;
provided that 1in the case of a decision to withdraw or withhold life-
sustaining treatnment, the attendi ng physician OR ATTENDI NG NURSE PRACTI -
TIONER shall make diligent efforts to notify the surrogate and, if
unable to notify the surrogate, shall docunent the efforts that were
made to do so.

(b) Conmencenent of surrogate's authority. The surrogate's authority
shal | conmmence upon a determ nation, made pursuant to section twenty-
nine hundred ninety-four-c of this article, that the adult patient |acks
deci si on- maki ng capacity and upon identification of a surrogate pursuant
to subdivision one of this section. In the event an attendi ng physician
OR NURSE PRACTI TI ONER deternines that the patient has regained deci-
si on-maki ng capacity, the authority of the surrogate shall cease.

(c) Rght and duty to be informed. Notwi thstanding any |law to the
contrary, the surrogate shall have the right to receive nedical inform-
tion and nedi cal records necessary to make inforned deci sions about the
patient's health care. Health care providers shall provide and the
surrogate shall seek information necessary to make an inforned deci sion,
i ncluding informati on about the patient's diagnhosis, prognosis, the
nature and consequences of proposed health care, and the benefits and
risks of and alternative to proposed health care.

5. Decisions to withhold or wthdraw life-sustaining treatnent. In
addition to the standards set forth in subdivision four of this section,
decisions by surrogates to withhold or withdraw |ife-sustaining treat-
ment (i ncluding decisions to accept a hospice plan of care that provides
for the withdrawal or withholding of |ife-sustaining treatnment) shall be
authorized only if the following conditions are satisfied, as applica-
bl e:

(a)(i) Treatnment would be an extraordinary burden to the patient and
an attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER determ nes, wth
the independent concurrence of another physician OR NURSE PRACTI TI ONER
that, to a reasonable degree of nedical certainty and in accord wth
accepted nedical standards, (A) the patient has an illness or injury
whi ch can be expected to cause death within six nonths, whether or not
treatment is provided; or (B) the patient is pernmanently unconscious; or

(ii) The provision of treatment would involve such pain, suffering or
ot her burden that it would reasonably be deened inhumane or extraor-
di narily burdensome under the circunstances and the patient has an irre-
versi bl e or incurable condition, as determ ned by an attendi ng physician
OR ATTENDING NURSE PRACTITIONER wth the independent concurrence of
anot her physician OR NURSE PRACTITIONER to a reasonable degree of
nmedi cal certainty and in accord with accepted nedi cal standards.

(b) In a residential health care facility, a surrogate shall have the
authority to refuse |life-sustaining treatnment under subparagraph (ii) of
paragraph (a) of this subdivision only if the ethics review conmttee,
including at Ileast one physician OR NURSE PRACTITI ONER who is not
directly responsible for the patient's care, or a court of conpetent
jurisdiction, reviews the decision and determnes that it neets the
standards set forth in this article. This requirenment shall not apply to
a decision to wthhold cardi opul nonary resuscitation.

(c) I'n a general hospital, if the attending physician OR ATTEND NG
NURSE PRACTI TI ONER obj ects to a surrogate's decision, under subparagraph
(ii) of paragraph (a) of this subdivision, to withdraw or w thhold
nutrition and hydration provided by neans of nedical treatnent, the
decision shall not be inplenmented until the ethics review commttee,
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including at | east one physician OR NURSE PRACTITIONER who is not
directly responsible for the patient's care, or a court of conpetent
jurisdiction, reviews the decision and determnes that it neets the
standards set forth in this subdivision and subdivision four of this
secti on.

(d) Providing nutrition and hydration orally, wthout reliance on
medi cal treatnent, is not health care under this article and is not
subject to this article.

(e) Expression of decisions. The surrogate shall express a decision to
wi thdraw or withhold Ilife-sustaining treatnent either orally to an
attendi ng physi ci an OR ATTENDI NG NURSE PRACTI TIONER or in writing.

S 20. Subdivisions 2 and 3 of section 2994-e of the public health |aw,
as added by chapter 8 of the |aws of 2010, are anmended to read as
fol | ows:

2. Decision-maki ng standards and procedures for mnor patient. (a) The
parent or guardian of a mnor patient shall nake decisions in accordance
with the minor's best interests, consistent with the standards set forth
i n subdivision four of section twenty-nine hundred ninety-four-d of this
article, taking into account the mnor's w shes as appropriate under the
ci rcumnst ances.

(b) An attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER, in consul -
tation with a mnor's parent or guardian, shall determne whether a
m nor patient has decision-nmaki ng capacity for a decision to withhold or
withdraw Ilife-sustaining treatnment. |If the m nor has such capacity, a
parent's or guardian's decision to withhold or withdraw |[ife-sustaining
treatment for the mnor nmay not be inplenented without the mnor's
consent .

(c) Wiere a parent or guardian of a mnor patient has made a decision
to withhold or wthdraw |ife-sustaining treatnent and an attendi ng
physi ci an OR ATTENDI NG NURSE PRACTI TI ONER has reason to believe that the
m nor patient has a parent or guardi an who has not been informed of the

decision, including a non-custodial parent or guardian, an attending
physi ci an, ATTENDI NG NURSE PRACTI TI ONER or soneone acting on his or her
behal f, shall nake reasonable efforts to determne if the uninfornmed

parent or guardi an has maintai ned substantial and continuous contact
with the mnor and, if so, shall make diligent efforts to notify that
parent or guardian prior to inplenenting the decision.

3. Decision-nmaki ng standards and procedures for enancipated m nor
patient. (a) |If an attending physician OR ATTENDI NG NURSE PRACTI TI ONER
deternmines that a patient is an emancipated mnor patient wth deci-
sion-making capacity, the patient shall have the authority to decide
about life-sustaining treatnent. Such authority shall include a decision
to withhold or withdraw |ife-sustaining treatnment if an attendi ng physi -
ci an OR ATTENDI NG NURSE PRACTI TIONER and the ethics review conmttee
determine that the decision accords with the standards for surrogate
deci sions for adults, and the ethics review conm ttee approves the deci-
si on.

(b) If the hospital can with reasonable efforts ascertain the identity
of the parents or guardi an of an enmanci pated m nor patient, the hospital
shall notify such persons prior to withholding or wwthdrawing |ife-sus-
taining treatnent pursuant to this subdivision

S 21. Section 2994-f of the public health | aw, as added by chapter 8
of the Iaws of 2010, is anended to read as foll ows:

S 2994-f. (bligations of attending physician OR ATTENDI NG NURSE PRAC
TITIONER. 1. An attending physician OR ATTENDI NG NURSE PRACTI TI ONER
informed of a decision to withdraw or withhold |ife-sustaining treatnent
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made pursuant to the standards of this article shall record the decision
in the patient's medical record, review the nedical basis for the deci-
sion, and shall either: (a) inplenment the decision, or (b) pronptly make
his or her objection to the decision and the reasons for the objection
known to the decision-maker, and either nmake all reasonable efforts to
arrange for the transfer of the patient to another physician OR NURSE
PRACTI TI ONER, if necessary, or pronptly refer the nmatter to the ethics
review conmttee.

2. If an attendi ng physician OR ATTENDI NG NURSE PRACTI Tl ONER has act u-
al notice of the follow ng objections or disagreenents, he or she shal
pronptly refer the mtter to the ethics review comrttee if the
obj ection or disagreenent cannot otherw se be resol ved:

(a) A health or social services practitioner consulted for a concur-
ring determ nation that an adult patient |acks decision-making capacity
di sagrees w th the attendi ng physician's OR ATTENDI NG NURSE PRACTI Tl ON-
ER S determ nation; or

(b) Any person on the surrogate list objects to the designation of the
surrogate pursuant to subdivision one of section twenty-nine hundred
ninety-four-d of this article; or

(c) Any person on the surrogate |ist objects to a surrogate's deci -
sion; or

(d) A parent or guardian of a mnor patient objects to the decision by
anot her parent or guardi an of the m nor; or

(e) A mnor patient refuses life-sustaining treatnent, and the mnor's
parent or guardian wi shes the treatnent to be provided, or the mnor
patient objects to an attendi ng physician's OR ATTENDI NG NURSE PRACTI -
TIONER S determ nati on about deci sion-naking capacity or recommendation
about |ife-sustaining treatnent.

3. Notwithstanding the provisions of this section or subdivision one
of section twenty-nine hundred ninety-four-q of this article, if a
surrogate directs the provision of life-sustaining treatnent, the denia
of which in reasonabl e nedical judgnment would be likely to result in the
death of the patient, a hospital or individual health care provider that
does not wsh to provide such treatnent shall nonethel ess conply with
the surrogate's decision pending either transfer of the patient to a
willing hospital or individual health care provider, or judicial review
in accordance with section twenty-nine hundred ninety-four-r of this
article.

S 22. Subdivisions 3,4,5, 5-a and 6 of section 2994-g of the public
health | aw, subdivisions 3, 4, 5 and 6 as added by chapter 8 of the | aws
of 2010, subparagraph (iii) of paragraph (b) of subdivision 4 as anmended
by chapter 167 of the laws of 2011 and subdivision 5-a as added by chap-
ter 107 of the laws of 2015, are amended to read as foll ows:

3. Routine nedical treatment. (a) For purposes of this subdivision,
"routine nedical treatnment” means any treatnent, service, or procedure
to di agnose or treat an individual's physical or mental condition, such
as the adm nistration of nedication, the extraction of bodily fluids for
analysis, or dental <care perforned with a |ocal anesthetic, for which
health care providers ordinarily do not seek specific consent from the
patient or authorized representative. It shall not include the |ong-term
provision of treatment such as ventilator support or a nasogastric tube
but shall include such treatnment when provided as part of post-operative
care or in response to an acute illness and recovery is reasonably
expected within one nonth or |ess.

(b) An attending physician OR ATTENDI NG NURSE PRACTI TI ONER shal | be
aut hori zed to decide about routine nedical treatnment for an adult
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patient who has been determined to | ack deci sion-maki ng capacity pursu-
ant to section twenty-nine hundred ninety-four-c of this article. Noth-
ing in this subdivision shall require health care providers to obtain
specific consent for treatnent where specific consent is not otherw se
required by | aw.

4. Major nedical treatnment. (a) For purposes of this subdivision,
"major nedical treatnment” means any treatnment, service or procedure to
di agnose or treat an individual's physical or nental condition: (i)
where general anesthetic is used; or (ii) which involves any significant
risk; or (iii) which involves any significant invasion of bodily integ-
rity requiring an incision, producing substantial pain, disconfort,
debilitation or having a significant recovery period; or (iv) which
i nvol ves the use of physical restraints, as specified in regulations
promul gated by the conm ssioner, except in an energency; or (v) which
i nvol ves the use of psychoactive nedi cations, except when provided as
part of post-operative care or in response to an acute illness and
treatment is reasonably expected to be adm nistered over a period of
forty-eight hours or less, or when provided in an energency.

(b) A decision to provide major nedical treatnment, made in accordance
with the following requirenments, shall be authorized for an adult
patient who has been determi ned to | ack deci sion-maki ng capacity pursu-
ant to section twenty-nine hundred ninety-four-c of this article.

(i) An attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER shal | nake
a reconmmendation in consultation with hospital staff directly responsi-
ble for the patient's care.

(ii) In a general hospital, at |least one other physician OR NURSE
PRACTI TI ONER designated by the hospital nust independently determ ne
that he or she concurs that the recommendation is appropriate.

(ii1) In aresidential health care facility, and for a hospice patient
not in a general hospital, the nedical director of the facility or
hospi ce, or a physician OR NURSE PRACTI TI ONER desi gnated by the medica
di rector, nust independently determ ne that he or she concurs that the
recommendation is appropriate; provided that if the nedical director is
the patient's attendi ng physician OR ATTENDI NG NURSE PRACTITIONER, a
di fferent physician OR NURSE PRACTI TI ONER desi gnated by the residentia
health care facility or hospice nust make this independent determ -
nation. Any health or social services practitioner enployed by or other-
wise formally affiliated with the facility or hospice nay provide a
second opi nion for decisions about physical restraints made pursuant to
thi s subdivi sion

5. Decisions to withhold or withdraw |ife-sustaining treatnment. (a) A
court of conpetent jurisdiction my nake a decision to withhold or with-
draw | i fe-sustaining treatnment for an adult patient who has been deter-
mned to |ack decision-making capacity pursuant to section twenty-nine
hundred ninety-four-c of this article if the court finds that the deci-
sion accords with standards for decisions for adults set forth in subdi-
visions four and five of section twenty-nine hundred ninety-four-d of
this article.

(b) If the attendi ng physician OR ATTENDI NG NURSE PRACTI TIONER, with
i ndependent concurrence of a second physician OR NURSE PRACTI TI ONER
desi gnated by the hospital, determnes to a reasonabl e degree of nedica
certainty that:

(i) life-sustaining treatnent offers the patient no nedical benefit
because the patient wll die immnently, even if the treatnent is
provi ded; and
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(ii) the provision of |ife-sustaining treatnment woul d viol ate accepted
nmedi cal standards, then such treatnment nmay be withdrawn or withheld from
an adult patient who has been determ ned to | ack deci si on-nmaki ng capaci -
ty pursuant to section twenty-nine hundred ninety-four-c of this arti-
cle, wthout judicial approval. This paragraph shall not apply to any
treatment necessary to alleviate pain or disconfort.

5-a. Decisions regarding hospice care. An attending physician OR
ATTENDI NG NURSE PRACTI TIONER shall be authorized to nmake decisions
regardi ng hospi ce care and execute appropriate docunents for such deci-
sions (including a hospice election forn) for an adult patient under
this section who is hospice eligible in accordance with the follow ng
requirenents.

(a) The attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER shal | make
deci sions under this section in consultation with staff directly respon-
sible for the patient's care, and shall base his or her decisions on the
standards for surrogate decisions set forth in subdivisions four and
five of section twenty-nine hundred ninety-four-d of this article;

(b) There is a concurring opinion as foll ows:

(i) in a general hospital, at |east one other physician OR NURSE PRAC-
TI TI ONER desi gnat ed by the hospital nust independently determ ne that he
or she concurs that the recommendation is consistent with such standards
for surrogate deci sions;

(ii) in a residential health care facility, the nedical director of
the facility, or a physician OR NURSE PRACTI TI ONER desi gnated by the
nmedi cal director, nust 1 ndependently determ ne that he or she concurs
that the recommendation is consistent with such standards for surrogate
deci sions; provided that if the medical director is the patient's
attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER, a different physi-
ci an OR NURSE PRACTI TI ONER designated by the residential health -care
facility nmust make this independent determ nation; or

(ii1) in settings other than a general hospital or residential health
care facility, the nedical director of the hospice, or a physician
desi gnated by the nedical director, nust independently determ ne that he
or she <concurs that the recomendation is nedically appropriate and
consi stent with such standards for surrogate decisions; provided that if
the nedical director is the patient's attendi ng physician OR ATTENDI NG
NURSE PRACTITIONER, a different physician OR NURSE PRACTI TI ONER desi g-
nat ed by the hospice nmust nmake this i ndependent determ nation; and

(c) The ethics review conmttee of the general hospital, residentia
health care facility or hospice, as applicable, including at |east one
physi cian OR NURSE PRACTITIONER who is not the patient's attending
physi cian OR ATTENDI NG NURSE PRACTITIONER, or a court of conpetent
jurisdiction, nust review the decision and determne that it is consist-
ent with such standards for surrogate decisions.

6. Physician OR NURSE PRACTI TI ONER obj ection. If a physician OR NURSE
PRACTI TI ONER consulted for a concurring opinion objects to an attendi ng
physi ci an's OR ATTENDI NG NURSE PRACTI TIONER S recomendati on or determ -
nation nade pursuant to this section, or a nmenber of the hospital staff
directly responsible for the patient's care objects to an attending
physi ci an's OR ATTENDI NG NURSE PRACTI TI ONER S recommendat i on about maj or
medi cal treatnment or treatment w thout nedical benefit, the matter shal
be referred to the ethics review conmttee if it cannot be otherw se
resol ved.

S 23. Section 2994-j of the public health | aw, as added by chapter 8
of the I aws of 2010, is anended read as foll ows:
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S 2994-j. Revocation of consent. 1. A patient, surrogate, or parent or
guardian of a mnor patient may at any time revoke his or her consent to
wi thhold or withdraw Iife-sustaining treatnment by inform ng an attendi ng
physi ci an, ATTENDI NG NURSE PRACTI TI ONER or a nenber of the nmedical or
nursing staff of the revocation.

2. An attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER i nf or med of
a revocation of consent made pursuant to this section shall imedi ately:

(a) record the revocation in the patient's medical record;

(b) cancel any orders inplenenting the decision to withhold or wth-
draw treat ment; and

(c) notify the hospital staff directly responsible for the patient's
care of the revocation and any cancel | ati ons.

3. Any nenber of the nedical or nursing staff, OIHER THAN A NURSE
PRACTI TIONER, infornmed of a revocation made pursuant to this section
shall imediately notify an attendi ng physician OR ATTENDI NG NURSE PRAC-
TI TI ONER of the revocati on.

S 24. The openi ng paragraph of subdivision 2 of section 2994-k of the
public health law, as added by chapter 8 of the | aws of 2010, is anended
to read as foll ows:

If a decision to withhold or withdraw |ife-sustaining treatnent has
been made pursuant to this article, and an attending physician OR
ATTENDI NG NURSE PRACTI TI ONER determines at any tinme that the decision is
no |onger appropriate or authorized because the patient has regai ned
deci si on- maki ng capacity or because the patient's condition has other-
wi se i nproved, the physician OR NURSE PRACTI TI ONER shal | i medi ately:

S 25. Section 2994-1 of the public health | aw, as added by chapter 8
of the Iaws of 2010, is anended to read as foll ows:

S 2994-1. Interinstitutional transfers. If a patient with an order to
withhold or wthdraw |ife-sustaining treatnent is transferred froma
mental hygiene facility to a hospital or froma hospital to a different
hospital, any such order or plan shall remain effective until an attend-
ing physician OR ATTENDI NG NURSE PRACTI TI ONER first exam nes the trans-
ferred patient, whereupon an attending physician OR ATTENDI NG NURSE
PRACTI TI ONER nust either:

1. Issue appropriate orders to continue the prior order or plan. Such
orders may be issued wi thout obtaining another consent to wthhold or
wi thdraw |ife-sustaining treatnent pursuant to this article; or

2. Cancel such order, if the attendi ng physician OR ATTEND NG NURSE
PRACTI TI ONER determ nes that the order is no |longer appropriate or
authorized. Before canceling the order the attending physician OR
ATTENDI NG NURSE PRACTI Tl ONER shal | nake reasonable efforts to notify the
person who nade the decision to withhold or withdraw treatnent and the
hospital staff directly responsible for the patient's care of any such
cancel lation. If such notice cannot reasonably be made prior to cancel -
ing the order or plan, the attendi ng physician OR ATTENDI NG NURSE PRAC-
TI TI ONER shal | make such notice as soon as reasonably practicable after
cancel | ati on.

S 26. Subdivisions 3 and 4 of section 2994-m of the public health |aw,
as added by chapter 8 of the laws of 2010 and paragraph (c) of subdivi-
sion 4 as added by chapter 167 of the laws of 2011, are anmended to read
as foll ows:

3. Commttee nmenbership. The nenbership of ethics review conmttees
nmust be interdisciplinary and nmust include at |least five nenbers who
have denonstrated an interest in or commtnent to patient's rights or to
the nmedical, public health, or social needs of those who are ill. At
| east three ethics review conmttee nmenbers nust be health or socia
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services practitioners, at |east one of whom nust be a regi stered nurse
and one of whom nust be a physician OR NURSE PRACTI TI ONER. At | east one
menber nust be a person w thout any governance, enploynment or contractu-
al relationship with the hospital. In a residential health care facility
the facility nust offer the residents' council of the facility (or of
another facility that participates in the commttee) the opportunity to
appoint up to two persons to the ethics review conmttee, none of whom
may be a resident of or a famly nenber of a resident of such facility,
and both of whom shall be persons who have expertise in or a denon-
strated conmtnent to patient rights or to the care and treatnent of the
el derly or nursing hone residents through professional or community
activities, other than activities perforned as a health care provider.

4. Procedures for ethics review conmmttee. (a) These procedures are
required only when: (i) the ethics review conmrittee is convened to
review a decision by a surrogate to withhold or withdraw |ife-sustaining
treatment for: (A) a patient in a residential health care facility
pursuant to paragraph (b) of subdivision five of section twenty-nine
hundred ninety-four-d of this article; (B) a patient in a general hospi-
tal pursuant to paragraph (c) of subdivision five of section twenty-nine
hundred ninety-four-d of this article; or (C an emancipated m nor
patient pursuant to subdivision three of section twenty-nine hundred
ninety-four-e of this article; or (ii) when a person connected with the
case requests the ethics review conmttee to provide assistance in
resolving a dispute about proposed care. Nothing in this section shal
bar health care providers from first striving to resolve disputes
through less formal neans, including the informal solicitation of
et hi cal advice from any source.

(b)(i) A person connected with the case may not participate as an
ethics review conmttee nmenber in the consideration of that case.

(ii) The <ethics review conmmttee shall respond pronptly, as required
by the circunmstances, to any request for assistance in resolving a
di spute or consideration of a decision to withhold or withdraw |ife-sus-
taining treatnent pursuant to paragraphs (b) and (c) of subdivision five
of section twenty-nine hundred ninety-four-d of this article made by a
person connected with the case. The commttee shall permt persons
connected wth the case to present their views to the commttee, and to
have the option of being acconpani ed by an advi sor when participating in
a comittee neeting.

(ii1) The ethics review commttee shall pronptly provide the patient,
where there is any indication of the patient's ability to conprehend the
i nformati on, the surrogate, other persons on the surrogate list directly
involved in the decision or dispute regarding the patient's care, any
parent or guardian of a mnor patient directly involved in the decision
or dispute regarding the mnor patient's care, an attendi ng physician,
AN ATTENDI NG NURSE PRACTI TI ONER, the hospital, and other persons the
committee deens appropriate, with the foll ow ng:

(A) notice of any pending case consideration concerning the patient,
including, for patients, persons on the surrogate |ist, parents and
guardi ans, information about the ethics review conmttee's procedures,
conmposition and function; and

(B) the commttee's response to the case, including a witten state-
nment of the reasons for approving or disapproving the wthhol ding or
wi t hdrawal of life-sustaining treatnent for decisions considered pursu-
ant to subparagraph (ii) of paragraph (a) of subdivision five of section
twenty-nine hundred ninety-four-d of this article. The conmttee's
response to the case shall be included in the patient's nedical record.
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(iv) Following ethics review commttee consideration of a case
concerning the wthdrawal or w thholding of |ife-sustaining treatnent,
treatment shall not be withdrawn or withheld until the persons identi-
fied in subparagraph (iii) of this paragraph have been informed of the
committee's response to the case.

(c) Wen an ethics review conmittee is convened to review deci sions
regardi ng hospice care for a patient in a general hospital or residen-
tial health care facility, the responsibilities of this section shall be
carried out by the ethics review conmttee of the general hospital or
residential health care facility, provided that such commttee shal
invite a representative from hospice to partici pate.

S 27. Paragraph (b) of subdivision 4 of section 2994-r of the public
health | aw, as added by chapter 8 of the laws of 2010, is anended to
read as foll ows:

(b) The follow ng persons nmay comence a special proceeding in a court
of conpetent jurisdiction to seek appoi ntnment as the health care guardi -
an of a mnor patient solely for the purpose of deciding about |ife-sus-
taining treatnent pursuant to this article:

(i) the hospital adm nistrator

(i) an attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER

(ii1) the local conm ssioner of social services or the |ocal comi s-
sioner of health, authorized to nmake medi cal treatnent decisions for the
m nor pursuant to section three hundred eighty-three-b of the socia
services |law, or

(iv) an individual, eighteen years of age or ol der, who has assuned
care of the mnor for a substantial and continuous period of tine.

S 28. Subdivision 1 of section 2994-s of the public health Ilaw, as
added by chapter 8 of the laws of 2010, is amended to read as foll ows:

1. Any hospital [or], attending physician OR NURSE PRACTI TI ONER t hat
refuses to honor a health care decision by a surrogate nade pursuant to
this article and in accord with the standards set forth in this article
shall not be entitled to conpensation for treatnent, services, or proce-
dures refused by the surrogate, except that this subdivision shall not
appl y:

(a) when a hospital [or], physician OR NURSE PRACTI TI ONER exerci ses
the rights granted by section twenty-nine hundred ninety-four-n of this
article, provided that the physician, NURSE PRACTI TI ONER or hospit al
pronptly fulfills the obligations set forth in section twenty-nine
hundred ninety-four-n of this article;

(b) while a matter is under consideration by the ethics review comit -
tee, provided that the matter is pronptly referred to and consi dered by
the committee;

(c) in the event of a dispute between individuals on the surrogate
list; or

(d) if the physician, NURSE PRACTI TI ONER or hospital prevails in any
litigation concerning the surrogate's decision to refuse the treatnent,

services or procedure. Nothing in this section shall determ ne or
affect how disputes anmong individuals on the surrogate list are
resol ved.

S 29. Subdivision 2 of section 2994-aa of the public health law, as
added by chapter 8 of the laws of 2010, is anmended and two new subdivi -
sions 2-a and 13-a are added to read as foll ows:

2. "Attendi ng physician" neans the physician who has primry responsi -
bility for the treatnment and care of the patient. Where nore than one
physi ci an OR NURSE PRACTI TI ONER shares such responsibility, any such
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physi cian OR NURSE PRACTITIONER nmay act as the attendi ng physician OR
ATTENDI NG NURSE PRACTI Tl ONER pursuant to this article.

2-A.  "ATTENDI NG NURSE PRACTITIONER' MEANS THE NURSE PRACTI TI ONER
SELECTED BY OR ASSIGNED TO A PATIENT IN A HOSPI TAL WHO HAS PRI MARY
RESPONSI BI LI TY FOR THE TREATMENT AND CARE OF THE PATI ENT. WHERE MORE
THAN ONE PHYSI CI AN AND/ OR NURSE PRACTI TI ONER SHARES SUCH RESPONSI BI LI TY,
ANY SUCH PHYSI Cl AN OR NURSE PRACTI TI ONER MAY ACT AS THE ATTENDI NG PHYSI -
Cl AN OR ATTENDI NG NURSE PRACTI TI ONER PURSUANT TO THI S ARTI CLE

13- A. "NURSE PRACTI TI ONER' MEANS A NURSE PRACTI TI ONER CERTI FI ED PURSU-
ANT TO SECTI ON SI XTY- NI NE HUNDRED TEN OF THE EDUCATI ON LAWWHO | S PRAC
TICCNG IN ACCORDANCE WTH SUBDIVISION THREE OF SECTION SI XTY-N NE
HUNDRED TWO OF THE EDUCATI ON LAW

S 30. Section 2994-cc of the public health |law, as added by chapter 8
of the laws of 2010, subdivision 4 as anended by section 131 of subpart
B of part C of chapter 62 of the |laws of 2011, is anmended to read as
fol | ows:

S 2994-cc. Consent to a nonhospital order not to resuscitate. 1. An
adult with decision-naking capacity, a health care agent, or a surrogate
may consent to a nonhospital order not to resuscitate orally to the
attendi ng physician OR ATTENDI NG NURSE PRACTI TIONER or in witing. If a
patient consents to a nonhospital order not to resuscitate while in a
correctional facility, notice of the patient's consent shall be given to
the facility director and reasonable efforts shall be made to notify an
i ndi vi dual designated by the patient to receive such notice prior to the
i ssuance of the nonhospital order not to resuscitate. Notification to
the facility director or the individual designated by the patient shal
not del ay i ssuance of a nonhospital order not to resuscitate.

2. Consent by a health care agent shall be governed by article twen-
ty-nine-C of this chapter

3. Consent by a surrogate shall be governed by article twenty-nine-CC
of this chapter, except that: (a) a second determnation of capacity
shall be made by a health or social services practitioner; and (b) the
authority of the ethics review conmttee set forth in article
twenty-nine-CC of this <chapter shall apply only to nonhospital orders
issued in a hospital.

4. (a) Wien the concurrence of a second physician OR NURSE PRACTI Tl O\
ER is sought to fulfill the requirenents for the issuance of a nonhospi -
tal order not to resuscitate for patients in a correctional facility,
such second physician OR NURSE PRACTI TI ONER shal|l be sel ected by the
chi ef medical officer of the departnment of corrections and commnity
supervi sion or his or her designee.

(b) When the concurrence of a second physician OR NURSE PRACTI TI ONER
is sought to fulfill the requirenments for the issuance of a nonhospital
order not to resuscitate for hospice and hone care patients, such second
physi ci an OR NURSE PRACTI TI ONER shal | be sel ected by the hospice nedica
di rector or hospice nurse coordi nator designated by the nedical director
or by the hone care services agency director of patient care services,
as appropriate to the patient.

5. Consent by a patient or a surrogate for a patient in a nental
hygiene facility shall be governed by article twenty-nine-B of this
chapter.

S 31. Section 2994-dd of the public health |law, as added by chapter 8
of the laws of 2010, subdivision 6 as anmended by section 10 of part J of
chapter 56 of the laws of 2012, is anended to read as foll ows:

S 2994-dd. Managing a nonhospital order not to resuscitate. 1. The
attendi ng physi ci an OR ATTENDI NG NURSE PRACTI TIONER shall record the
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i ssuance of a nonhospital order not to resuscitate in the patient's
medi cal record

2. A nonhospital order not to resuscitate shall be issued upon a stan-
dard form prescribed by the conmm ssioner. The conm ssioner shall also
devel op a standard bracelet that may be worn by a patient with a nonhos-
pital order not to resuscitate to identify that status; provided, howev-
er, that no person may require a patient to wear such a bracelet and
that no person nay require a patient to wear such a bracelet as a condi -
tion for honoring a nonhospital order not to resuscitate or for provid-
ing health care services.

3. An attendi ng physician OR ATTENDI NG NURSE PRACTITIONER who has
i ssued a nonhospital order not to resuscitate, and who transfers care of
the patient to another physician OR NURSE PRACTI TI ONER, shall informthe
physi ci an OR NURSE PRACTI TI ONER of the order.

4. For each patient for whom a nonhospital order not to resuscitate
has been issued, the attendi ng physician OR ATTENDI NG NURSE PRACTI TI ONER
shall review whether the order is still appropriate in light of the
patient's condition each tine he or she exam nes the patient, whether in
the hospital or el sewhere, but at |east every ninety days, provided that
the revi ew need not occur nore than once every seven days. The attendi ng
physi ci an OR ATTENDI NG NURSE PRACTI TI ONER shal |l record the review in the
patient's nedical record provided, however, that a regi stered nurse,
OTHER THAN THE ATTENDI NG NURSE PRACTI TI ONER, who provides direct care to
the patient may record the review in the nedical record at the direction
of the physician. In such case, the attending physician OR ATTENDI NG
NURSE PRACTI TIONER shall include a confirmation of the reviewin the
patient's medical record within fourteen days of such review Fai l ure
to conply with this subdivision shall not render a nonhospital order not
to resuscitate ineffective.

5. A person who has consented to a nonhospital order not to resusci-
tate may at any time revoke his or her consent to the order by any act
evidencing a specific intent to revoke such consent. Any health care
prof essi onal, OTHER THAN THE ATTENDI NG PHYSICIAN OR ATTENDI NG NURSE
PRACTI TI ONER, infornmed of a revocation of consent to a nonhospital order
not to resuscitate shall notify the attending physician OR ATTENDI NG
NURSE PRACTI TI ONER of the revocation. An attendi ng physician OR ATTEND
ING NURSE PRACTITIONER who is inforned that a nonhospital order not to
resuscitate has been revoked shall record the revocation in the
patient's nedical record, cancel the order and nmake diligent efforts to
retrieve the formissuing the order, and the standard bracelet, if any.

6. The conmm ssioner nmay authorize the use of one or nore alternative
forms for issuing a nonhospital order not to resuscitate (in place of
the standard form prescri bed by the comm ssioner under subdivision two
of this section). Such alternative formor fornms nay al so be used to
i ssue a non-hospital do not intubate order. Any such alternative forns
intended for use for persons with devel opnental disabilities or persons
with mental illness who are incapable of naking their own health care
decisions or who have a guardian of the person appointed pursuant to
article eighty-one of the nmental hygiene law or article seventeen-A of
the surrogate's court procedure act nust al so be approved by the commi s-
sioner of developnental disabilities or the conmm ssioner of nental
heal th, as appropriate. An alternative formunder this subdivision shal
ot herwi se conformw th applicable federal and state law. This subdivi-
sion does not limt, restrict or inpair the use of an alternative form
for issuing an order not to resuscitate in a general hospital or resi-
dential health care facility under article twenty-eight of this chapter
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or a hospital under subdivision ten of section 1.03 of the nental
hygi ene | aw.

S 32. Subdivision 2 of section 2994-ee of the public health law, as
added by chapter 8 of the laws of 2010, is amended to read as foll ows:

2. Hospital energency services physicians AND HOSPI TAL EMERGENCY
SERVI CES NURSE PRACTI TI ONERS nay direct that the order be disregarded if
other significant and exceptional nedical circunstances warrant disre-
gardi ng the order.

S 33. This act shall take effect on the one hundred eightieth day
after it shall have becone a |law, provided that, effective i mediately,
any rules and regul ati ons necessary to i nplenment the provisions of this
act on its effective date are authorized and directed to be anended,
repeal ed and/ or promul gated on or before such date.



