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STATE OF NEW YORK

9695
| N ASSEMBL Y
April 1, 2016

Introduced by M of A HEASTIE -- read once and referred to the Comit -
tee on Ways and Means

AN ACT to anend the public health law, in relation to home care worker
wage parity

THE PEOPLE OF THE STATE OF NEW YORK, REPRESENTED I N SENATE AND ASSEM
BLY, DO ENACT AS FOLLOWE:

Section 1. Section 3614-c of the public health law, as added by
section 33 of part Hof chapter 59 of the |aws of 2011, is anended to
read as foll ows:

S 3614-c. Hone care worker wage parity. 1. As used in this section,
the following terns shall have the foll ow ng neani ng:

(a) "Living wage |aw' neans any |law enacted by Nassau, Suffolk or
West chester county or a city with a population of one mllion or nore
whi ch establishes a mninmumwage for sone or all enployees who perform
work on contracts with such county or city.

(b) "Total conpensation” neans all wages and ot her direct conpensation
paid to or provided on behalf of the enployee including, but not limted
to, wages, health, education or pension benefits, supplenents in |ieu of
benefits and conpensated tine off, except that it does not include
enpl oyer taxes or enployer portion of paynents for statutory benefits,
including but not limted to FICA, disability insurance, unenploynent
i nsurance and workers' conpensati on.

(c) "Prevailing rate of total conpensation" neans the average hourly

anmount of total conpensation paid to all honme care aides covered by
what ever collectively bargai ned agreenent covers the greatest nunber of
hone care aides in a city with a population of one mllion or nore. For

purposes of this definition, any set of collectively bargai ned agree-
ments in such city with substantially the same terns and conditions
relating to total conpensation shall be considered as a single collec-
tively bargai ned agreenent.

(d) "Hone care aide" nmeans a hone health aide, personal care aide,

hone attendant or other |licensed or unlicensed person whose prinary
responsi bility includes the provision of in-home assistance with activ-
ities of daily Iliving, instrunental activities of daily living or

EXPLANATI ON- - Matter in I TALICS (underscored) is new, matter in brackets
[ ] is oldlawto be onmtted.
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heal t h-rel at ed tasks; provided, however, that honme care aide does not
include any individual (i) working on a casual basis, or (ii) who is a
relative through bl ood, nmarriage or adoption of: (1) the enployer; or
(2) the person for whom the worker is delivering services, under a
program funded or admi nistered by federal, state or |ocal governnent.

(e) "Managed care plan" neans any managed care program organi zation
or denonstration covering personal care or honme health ai de services,
and which receives prem uns funded, in whole or in part, by the New York
state nedi cal assistance program including but not linmted to all Medi-
cai d nmanaged care, Medicalid managed | ong termcare, Medicaid advantage,
and Medi caid advantage plus plans and all progranms of all-inclusive care
for the elderly.

(f) "Episode of care" nmeans any service unit reinbursed, in whole or
in part, by the New York state nedical assistance program whether
through direct reinbursenment or covered by a prem um paynent, and which
covers, in whole or in part, any service provided by a honme care aide,
including but not limted to all service units defined as visits, hours,
days, nonths or episodes.

(G "CASH PORTION OF THE M NIl MUM RATE OF HOVE CARE Al D TOTAL COVPEN-
SATI ON' MEANS THE M NI MUM AMOUNT OF HOVE CARE AIDE TOTAL COVPENSATI ON
THAT MAY BE PAID IN CASH WAGES, AS DETERM NED BY THE DEPARTMENT | N
CONSULTATI ON W TH THE DEPARTMENT OF LABOR

(H "BENEFIT PORTION OF THE MNIMUM RATE OF HOVE CARE AIDE TOTAL
COVPENSATI ON'  MEANS THE PORTION OF HOVE CARE Al DE TOTAL COVPENSATI ON
THAT MAY BE PAID I N CASH OR HEALTH, EDUCATI ON OR PENSI ON BENEFI TS, WAGE
DI FFERENTI ALS, SUPPLEMENTS I N LI EU OF BENEFI TS AND COVPENSATED TI ME OFF
AS DETERM NED BY THE DEPARTMENT | N CONSULTATI ON W TH THE DEPARTMENT OF
LABOR. CASH WAGES PAI D PURSUANT TO I NCREASES IN THE STATE OR FEDERAL
M N MUM WAGE CANNOT BE USED TO SATI SFY THE BENEFI T PORTI ON OF THE M NI -
MUM RATE OF HOVE CARE Al DE TOTAL COVPENSATI ON

2. Notwi thstandi ng any inconsistent provision of law, rule or regu-
lation, no paynents by government agencies shall be nade to certified
hone heal th agencies, long term honme health care prograns or rmanaged
care plans for any episode of care furnished, in whole or in part, by
any home care aide who i s conpensated at anounts | ess than the applica-
ble minimumrate of hone care aide total conpensation established pursu-
ant to this section.

3. (a) The mnimumrate of hone care aide total conpensation in a city
with a population of one mllion or nore shall be:

(i) for the period March first, two thousand twel ve through February
twenty-eighth, two thousand thirteen, ninety percent of the total
conpensati on mandated by the living wage | aw of such city;

(1i) for the period March first, two thousand thirteen through Febru-
ary twenty-eighth, two thousand fourteen, ninety-five percent of the
total conpensati on nandated by the |iving wage | aw of such city;

(ii1) for [all periods on and after] THE PERI OD March first, two thou-
sand fourteen THROUGH MARCH THI RTY- FI RST TWO THOUSAND SI XTEEN, no | ess
than the prevailing rate of total conpensation as of January first, two
t housand eleven, or the total conpensation mandated by the |iving wage
| aw of such city, whichever is greater

(1V) FOR ALL PERI ODS ON OR AFTER APRIL FIRST, TWD THOUSAND SI XTEEN,
THE CASH PORTION OF THE M NI MUM RATE OF HOVE CARE Al DE TOTAL COVPEN-
SATI ON SHALL BE TEN DOLLARS OR THE M NI MUM WAGE AS LAID QUT I N PARAGRAPH
(C) OF SUBDI VI SION ONE OF SECTION SI X HUNDRED FIFTY-TWO OF THE LABOR
LAW VWHICHEVER |IS H GHER  THE BENEFI T PORTION OF THE M Nl MUM RATE OF
HOVE CARE Al DE TOTAL COWVPENSATI ON SHALL BE FOUR DOLLARS AND NI NE CENTS.
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(b) The mnimumrate of honme care aide total conpensation in the coun-
ties of Nassau, Suffolk and Westchester shall be:

(i) for the period March first, two thousand thirteen through February
twenty-eighth, two thousand fourteen, ninety percent of the total
conpensati on mandated by the living wage |law as set on March first, two
thousand thirteen of a city with a population of a mllion or nore;

(ii) for the period March first, two thousand fourteen through Febru-
ary twenty-eighth, two thousand fifteen, ninety-five percent of the

total conpensation mnmandated by the living wage |law as set on March
first, two thousand fourteen of a city with a population of a mllion or
nor e;

(ii1) for the period March first, two thousand fifteen, through Febru-
ary twenty-eighth, two thousand sixteen, one hundred percent of the

total conpensation mnandated by the living wage |law as set on March
first, two thousand fifteen of a city with a population of a mllion or
nor e;

(iv) for all periods on or after March first, two thousand si xteen,
[the | esser of (i) one hundred and fifteen percent of the total conpen-
sation nmandated by the [living wage |aw as set on March first of each
succeedi ng year of a city with a population of one mllion or nore or;

(ii) the total conpensation mandated by the |iving wage | aw of Nassau,
Suffol k or Westchester county, based on the | ocation of the episode of
care] THE CASH PORTION OF THE M N MUM RATE OF HOVE CARE Al DE TOTAL
COVPENSATI ON SHALL BE TEN DOLLARS OR THE M NIMUM WAGE AS LAID QUT IN
PARAGRAPH (C) OF SUBDI VI SI ON ONE OF SECTI ON SI X HUNDRED FI FTY- TWO OF THE
LABOR LAW WH CHEVER | S HI GHER. THE BENEFI T PORTI ON OF THE M NIl MUM RATE
OF HOVE CARE Al DE TOTAL COVPENSATI ON SHALL BE THREE DOLLARS AND TWENTY-
TWO CENTS.

4. [Any portion of the mninumrate of home care aide total conpen-
sation attributable to health benefit costs or paynments in lieu of
health benefits, and paid tine off, as established pursuant to subdivi-
sion three of this section shall be superseded by the ternms of any
enpl oyer bona fide collective bargai ning agreenent in effect as of Janu-
ary first, two thousand el even, or a successor to such agreenent, which
provi des for honme care aides' health benefits through paynents to joint-
|y adm ni stered | abor-nanagenent funds.

5.] The ternms of this section shall apply equally to services provided
by hone care ai des who work on epi sodes of care as direct enployees of
certified home health agencies, |long termhone health care programs, or
managed care plans, or as enployees of licensed home care services agen-
cies, limted |icensed hone care services agencies, or under any other
arrangenent .

[6.] 5. No paynments by government agencies shall be nade to certified
hone heal th agencies, long term honme health care progranms, or managed
care plans for any episode of care without the certified hone health
agency, long term hone health care program or nanaged care plan having
delivered prior witten certification to the comr ssioner, on forms
prepared by the departnent in consultation with the departnment of | abor,
that all services provided under each episode of care are in ful
conpliance with the terns of this section and any regul ati ons pronul gat -
ed pursuant to this section.

[7.] 6. If a certified hone health agency or |long termhone health
care programel ects to provide honme care aide services through contracts
with licensed hone care services agencies or through other third
parties, provided that the episode of care on which the hone care aide
works i s covered under the ternms of this section, the certified hone
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health agency, long term honme health care program or nanaged care plan
must obtain a witten certification fromthe |icensed hone care services
agency or other third party, on forms prepared by the departnment in
consultation with the departnment of |abor, which attests to the Iicensed
honme care services agency's or other third party's conpliance with the
terms of this section. Such certifications shall also obligate the
certified home health agency, |long termhonme health care program or
managed care plan to obtain, on no less than a quarterly basis, al
information from the licensed home care services agency or other third
parties necessary to verify conpliance with the terns of this section.
Such certifications and the informati on exchanged pursuant to them shal
be retained by all certified hone health agencies, |ong termhonme health
care prograns, or nmnaged care plans, and all [licensed honme care
servi ces agencies, or other third parties for a period of no less than
ten years, and nade avail able to the departnent upon request.

[8.] 7. The conmi ssioner shall distribute to all certified home health
agencies, long term hone health care prograns, and managed care pl ans
official notice of the mninumrates of home care aide conpensation at
| east one hundred twenty days prior to the effective date of each mni-
mumrate for each social services district covered by the terms of this
secti on.

[9.] 8. The comm ssioner is authorized to pronul gate regul ati ons, and
may pronul gate energency regul ations, to inplenent the provisions of
this section.

[10.] 9. Nothing in this section should be construed as applicable to
any service provided by certified hone health agencies, long term hone
health care prograns, or nmanaged care plans except for all episodes of
care reinbursed in whole or in part by the New York Medicaid program

[11.] 10. No certified hone health agency, managed care plan or |ong
term home health care program shall be |iable for recoupnent of paynents
for services provided through a |icensed hone care services agency or
other third party with which the certified hone health agency, |long term
hone health care program or nanaged care plan has a contract because
the licensed agency or other third party failed to conply with the

provisions of this section if the certified honme health agency, |[|ong
term hone health care program or managed care plan has reasonably and
in good faith collected certifications and all information required

pursuant to subdivisions [six and seven] FIVE AND SI X of this section.

S 2. This act shall take effect on the sane date as part K of a chap-
ter of the laws of 2016 amending the |abor law relating to the rate of
m nimum wage, as proposed in legislative bill nunbers S. 6406-C and
A. 9006-C, takes effect.



